
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 



liiiin 

3 1130 00016 1156 





• . '-^^iiized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



( 



FOREWORD 

This volume is an exact photo-reproduction of an original copy of 

NEW JERSEY 
LAW REVIEW 

VOLUME I 

May 1915 — June 1916 

As an original is practically unobtainable, this re-print is offered to 
enable Law Libraries to fill out their collection of legal periodicals. 
The reproduction follows the original in every detail, and no attempt 
was made to correct errors and defects in typography. 

DENNIS & CO., INC. 
Buffalo, N. Y. 
January, 1952 



Digitized by 



Google 



Digitized by 



Google 



Vol. I No. 1 



NEW JERSEY 



x^ 



LAW REVIEW 



MAY, 1915 



CONTENTS 

A Lawtsr of Idials Wm. H. Ta/i i 

Thk Early Constitutions of New Jirsky. Edward Q. Keasbey 20 

The New Jersey Compensation Law John B. Andrews 44 

Mercer Beasley John W. McGeehan^Jr. 71 

Notes 86 

Recent New Jersey Decisions 104 

Recent New Jersey Bar Examinations 109 



PUBLISHED BY NEW JERSEY LAW SCHOOL 33 EAST PARK ST., NEWARK, N. J. 

PRICE, 35 CENTS PER NUMBER 

Copyright 19x5, by New Jersey Law School ^ , 

uiyiiized by VjOOQ IC 



^c 






^ MAY i 6 1974 



Digitized by 



Google 



NEW JERSEY 

LAW REVIEW. 

Vol. I. MAY, 1915. No. I 

A LAWYER OF IDEALS* 

History and literature are full of a view of our profession that 
does not suggest ideals. In the eleventh chapter of Luke, the 46th 
and 52nd verses, the words of Jesus are as follows : 

"And he said, Woe unto you also, ye lawyers, for ye lade men 
with burdens grievous to be borne, and ye yourselves touch not 
the burdens with one of your fingers." 

And again : "Woe unto you, lawyers ; for ye have taken away 
the key of knowledge ; ye entered not in yourselves and them that 
were entering in ye hindered." 

So in Shakespeare, in Henry VI, Part II, Act IV, Scene 2, in 
Jack Cade's Rebellion, Dick, the Butcher, says : 

"The first thing we do, let's kill all the lawyers" ; to which Cade 
replied : "Nay, that I mean to do. Is not this a lamentable thing, 
that of the skin of an innocent lamb should be made parchment; 
that parchment being scribbled o'er, should undo a man? Some 
say: the bee stings, but I say it is the bee's wax, for I did but 
seal one to a thing and I was never mine own man since." 

Cade, in his proclamation, said: "The law serveth as naught 
else in these days but for to do wrong, for nothing is sped but 
false matters by color of the law for mede, drede and favor." 

John Milton spoke of the profession as follows : 

"Most men are allured to the trade of law, grounding their 
purposes not on the prudent and heavenly contemplation of justice 
and equity which was never taught them, but on the promising and 
pleasing thoughts of litigious terms, fat contentions and flowing 
fees." 

In an anonymous publication of 1677, in England, there 
appeared the following: 

*An Address delivered at New Jersey Law School, January 6, 1915- 
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2 NEW JERSEY LAW REVIEW. 

"There was Law before Lawyers; there was a time when the 
G>mmon Customs of the land were sufficient to secure Meum and 
Tuum. What has made it since so difficult? Nothin|[ but the 
Comments of Lawyers confounding the Text and writhing the 
Laws, like a Nose of Wax, to what Figure best serves their 
purpose." 

And there were other tracts printed in the Seventeenth Century 
in London which bear out this view, as, may be seen by their title. 
One was "The Downfall of Unjust Lawyers ;" "Doomsday Draw- 
ing Near with Thunder and Lightning for Lawyers ;" "A Rod for 
Lawyers who are Hereby declared Robbers and Deceivers of the 
Nation ;" "Essay Wherein is Described the Lawyers', Smugglers' 
and Officers' Frauds." 

As in Jack Cade's time the rebels denounced the lawyers, so 
they were denounced in Shay's Rebellion in Massachusetts. Mc- 
Master says they were denounced as 'Twinditti, as blood-suckers, 
as wind bags and as smooth-tongued rogues." And this view was 
taken throughout the colonies, so that when the great debates 
were going on in the State conventions over the adoption of the 
Federal Constitution, much of the opposition was . due to the 
charge that it was the "work of lawyers." 

The indignation of Jack Cade and Watt Tyler and their fol- 
lowers in the thirteenth and fourteenth centuries against lawyers 
was probably due to the fact that the lawyers who received their 
education at the Inns of Court were at that time of the aristo- 
cratic class. It was further due to the fact that the Common law, 
in its pleading and procedure, and in the rigidity of its rules, had 
not kept pace with the needs of society and had become a snare of 
technicality to defeat justice, and the lawyers were naturally 
regarded as the high priests of the vicious system. The profession 
of law seemed to be an instrument for the defeat of justice and 
equity rather than their promotion. You remember what Shake- 
speare said in Hamlet in the grave digger's scene : 

"Why may not that be the skull of a lawyer? Where be his 
quiddities now, his quillets, his cases, his tenures, and his tricks ?" 

A similar explanation may be given of the feeling against 
lawyers in the early colonial days, even down to the revolution. 
As I have said, the traditions of the Puritans were of hostility 
to the common law. The practice of it brought from Westminster 
Hall and the London Inns of Court did not please them. In the 
time immediately following the Revolution, the conditions with 
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THE LAWYER OP IDEALS. . 8 

respect to property and estates had been so disturbed that the 
courts became full of litigation and the lawyers seemed to be the 
only persons who thrived on this feverish situation. 

The reasoning which a man who asserts the value of the pro- 
fession of the law to society has to meet is this : A lawyer is one 
who holds himself out to advocate or defend either side of any 
controversy for money and the lawyers must therefore neces- 
sarily be engaged half their time in making the worse appear the 
better reason and so in promoting injustice and misleading the 
court. It becomes my first duty, therefore, in the consideration 
of a lawyer of ideals to justify his existence and to meet this 
fundamental ground for eliminating him from society. 

The first answer to be made is the historical on^. In spite of 
the popular feeling at various times against the profession, much 
of which was justified by the particular conditions that then pre- 
vailed, history demonstrates that the paid profession of l^;al adviser 
and legal advocate has lived down all the bitterness and opposition 
of which the expressions I have cited give an idea, and has proved 
itself necessary to society by its survival to the present day. Civil- 
ized society has found it impossible to live without paid lawyers. 

There are four civilizations from which we derive our own 
which in respect to the necessity for a paid profession present re- 
markable analogies. I refer to those of the Jews, of the Romans, 
of England and of New England. In the early society of each, 
it was necessary to have someone advise those who got into con- 
troversies over their legal rights. The only persons who had great 
learning and were versed in the law were the priests. Some of the 
priests were judges and other acted as legal advisers of the parties 
in order to help the judges, and the theory was that they were as 
indifferent between the parties as the judges; that their interest 
in securing justice was the only motive that they had in giving 
advice and pleading causes. 

It was because this high ideal failed, because the Scribes and 
Pharisees who acted as counsel secretly took fees contrary to the 
Rabbinical injunction and showed their covetousness that Christ 
denounced them. Again in the early history of the Roman law, 
the early advisers and advocates were the priests — ^some of them 
were judges and others were counsel. Advocacy passed from 
them to the "patroni," so-called, who were prominent men in the 
community, with followers and supporters who were called their 
clients. When one of these supporters or clients became involved 
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in a controversy, the patronus appeared in court in his behalf and 
assisted the court by his argument. The law known as the "Cin- 
cian" law, passed 200 B. C, forbade the patronus to receive any 
compensation for his services. He was supposed to be disin- 
terested. This law was not enforced. Cicero prided himself on 
the fact that he had always obeyed it, but history seems to show 
that by gifts in advance and by testamentary dispositions from his 
clients, he received a considerable fortune. Augustus renewed the 
Cincian law, but it became a dead letter as its predecessor had 
been, and thereafter the Emperors who followed Augustus were 
content to limit the fees of the lawyers. In early England, the 
priests of the church were repositories of learning and they prac- 
ticed law. There is no evidence that there was a statute forbid- 
ding them to take compensation for this, but there is a Bull of the 
Pope forbidding them to practice law at all. Down to the present 
day, there prevails in England the rule that while a barrister who 
is the lawyer that appears in court and pleads the case, may accept 
compensation if it is tendered him, he may not sue for compen- 
sation if he renders the service without having first secured his fee. 
In New England and generally in the Colonies, the Puritans and 
others who left England hated lawyers. They regarded them as 
their enemies. The oppression they had suffered had been inflicted 
under the authority of law, and so they brought no lawyers with 
them; and in a number of the Colonies the practice of the pro- 
fession of the lawyer was forbidden. Not the common law but 
the law of God, as shown in the Bible, was the law which gov- 
erned judges, and the judges were generally the ministers of the 
gospel, sometimes farmers, but never trained lawyers. Just as in 
England in early time, however, the necessities of the litigant and 
his groping for assistance in the maintenance or defense of his 
rights were manifested in a practice that grew up, by which the 
underlings at the court, the bailiffs, the constables and under- 
sheriffs, advised litigants and acted for them. With no preparation 
in the law and with no moral restraint, they cheated their clients 
and increased the chicanery and injustice done in the courts. As 
in England a statute had to be passed very early forbidding such 
underlings to practice law, so three hundred years or more later, 
in the New England colonies, similar statutes had to be passed 
against the same kind of vicious attorneyship and advocacy. As 
the relations of people in the Colonies became more complicated. 
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as the population increased and business developed, the necessity 
for skilled lawyers forced itself upon the Cixnmunity. 

Experience thus seems to show the need of a paid legal pro- 
fession under present social conditions. Let us consider now 
those ideals that if pursued by the lawyer will confirm this lesson 
of experience on rational grounds. 

The first ideal that a lawyer must strive for is a thorough 
professional education. The mere cramming process to answer 
Bar Examination questions is entirely inadequate. The acquiring 
of legal principles and the study of actual reported cases to learn 
the method of their application are the hardest kind of work and 
to be effective must be continued long after admission to the Bar. 
That is what the long wait for business by the young lawyer is for. 
It can only be well done by one with a disciplined mind trained 
by a thorough general education. Our law schools are vastly more 
thorough to-day than they ever have been. They require more 
preparation for entrance than formerly, and while they can not 
anticipate or supply the hard knocks of actual practice that every 
ccHnpetent lawyer must go through in fitting himself to render 
effective aid to clients and fill the measure of proper ideals, the 
law school helps him much further along the way to that end 
than in the past. 

The proper practice of the profession at one time or another 
carries a lawyer's investigation and presentation of conditions into 
every branch of human activity and into every other profession. 
Of all professions, it is the one that requires adaptability, quick- 
ness of apprehension, intense application to the subject in hand, in 
order that the lawyer may put himself in the place of his client in 
comprehending and explaining the details of any business, of any 
science, or of any profession, as those details affect the issue in 
court. In cases of malpractice, in criminal and damage cases, he 
must familiarize himself with the effect of wounds and injuries 
and their proper treatment. In other cases he must know the law 
of mechanics or chemistry, the keeping of accounts, the rules of 
business exchanges, the customs of bankers. In all these various 
fields and others, the lawyer must prepare himself to learn enough 
for his case. Therefore, a lawyer should have a broad preparation 
for the bar in a general education, in a discipline of mind that 
enables him to concentrate it and possess himself quickly of the 
principles that govern results in various fields of human activity. 
A lawyer of ideals should therefore not only be a man with a 
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trained and disciplined mind but of wide general information upon 
which he can build in his special investigations that the exigencies 
of a trial make necessary. He must be able to fit himself to cross- 
examine experts of all kinds and to detect the fallacy that there 
may be in the conclusions which they advance, by an examination, 
with adequate knowledge, of the reasons upon which they base 
those conclusions. I have known many a lawyer who was able to 
fit himself to cross-examine physicians and to show in his cross- 
examination that he knew more about the particular subject than 
the physicians whom he was examining. I have known lawyers 
who were better book-keepers than the public accountants who 
were called to the stand to answer searching inquiries; and so 
through the whole range of legal issues, the lawyer must make 
himself master pro tanto of all trades, that he may give the assist- 
ance that his client is entitled to. 

Having fitted our lawyer with an ideal mental preparation for 
his duties, let us now consider a priori the possibility of reconcil- 
ing the function of a paid profession or advocacy with the settling 
of controversies by just and equitable rule. Is it possible that a 
man who is paid to argue one side of a case can help the judge or 
judges reach the right result when he is arguing against what is 
the right result? The answer to this bald question must be in 
the negative, unless we lay down certain limitations that must 
govern lawyers, first in the kind of service that they render to those 
who consult them and who ask their advocacy in prosecution or 
defense of their rights, and second in their method of advocacy. 
It is here that we begin the definition of those ideal rules of con- 
duct in his practice that every lawyer must have before him if he 
would serve the social and political purpose for which his pro- 
fession exists. The lawyer practices his profession in a state of 
peace and in a state of war. Where the state is that of peace, 
sometimes the client wishes to continue it, sometime he wishes to 
change it into that of war. The client who wishes to have a con- 
tract drawn with another and express in it their common intention, 
a client who wishes his will prepared, a client who wishes articles 
of copartnership drafted, a client who wishes to know what he 
may do legally and what he may not do to guide him in future 
conduct, is seeking peace. He is trying to acquire from an expert, 
assistance to avoid litigation in the future. He is appealing to 
ability of a professional architect of legal relations to keep his 
future free from legal controversy. That is one function of a 
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lawyer that the criticism of the profession which I am meeting 
leaves out of view altogether. 

Secondly, when a man is in a quarrel, when his rights as he 
regards them have been infringed, oc when it is claimed that he 
has infringed another's rights, he consults a lawyer. What then 
is the duty of the lawyer? In the first place, it is to find the facts. 
The law secures to his client in making a complete disclosure to 
his counsel of ever)rthing connected with the controversy as to 
which he asks advice, complete protection from its prejudicial use. 
The communication is thus privileged in order that the lawyer 
may have the opportunity of advising the client truly, and may, 
if possible, save ham from litigation by advising, if he is the in- 
tending plaintiff, not to bring the suit if he hasn't a good case, or if 
he is the defendant, by advising him to yield or to compromise 
the claim of the plaintiff if the facts and the law make it right and 
wise. The law further assists the lawyer in inducing such a course 
by forbidding the admission in a suit of evidence of an offer of 
compromise. 

It is unprofessional, it is unethical, it is inmioral for a lawyer 
to accept employment in a case, if the prosecution of the suit or the 
defence against it, will in the opinion of the lawyer work unjust 
hardship upon the opponent of his client. It is not true that a 
lawyer of ideals offers himself for the prosecution of every case, 
however unjust, or for the defense, against a claim however meri- 
torious. The Code of Ethics of the American Bar Association 
and that formulated by other bar associations and by great lawyers 
who have written on the subject, repudiate any view that the 
lawyer is bound by professional rule to make himself the instru- 
ment of plain injustice. On the contrary, it is his duty to decline 
to become so. But it is said that lawyers do appear and prosecute 
unjust cases and do defend against meritorious suits. This it is 
argued is clearly shown by the result in the cases. There must 
be a wrong side and a right side. Lawyers of the highest ideals 
are not always on the winning side of a suit. That is true. But 
what one must carry clearly in mind is that the colors in a law 
suit are not only black and white. They shade off, and it is not 
always easy to tell what the color of a claim or defense is, or what 
it is likely to turn out to be in the actual litigation. It is the duty 
of the lawyer in hearing the complaint of his client to find out the 
facts. There is nothing that is quite so variable as human recol- 
lection, and I am sorry to say that law in its application to a 
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particular case is not by any means certain and it is very difficult 
to tell whether the court of last resort will apply one principle or 
another to the facts as they may develop. In other words in the 
great majority of cases as they are presented to a lawyer for his 
consideration either on the facts or on the law, or on both, there is 
presented a debatable controversy, to which he has the right and 
duty as counsel for his client of inviting the consideration of the 
court and its decision. Courts even differ on the same case. That 
is the reason why a review is provided to a Supreme Court. How, 
therefore, can it be held that counsel in the confidential communi- 
cations in his office may not sincerely and honestly believe in the 
righteousness of his client's cause and properly tender him his 
services, prepare the pleading, stunmon the witnesses, present the 
case to the coiut, argue for a judgment in favor of his client, all 
honestly, all with entire sincerity, and still meet defeat at the hands 
of the final tribunal? 

What is the ideal that the practicing lawyer should seek to 
reach in the preliminary steps of a litigation? In the first place, 
he must be absolutely candid in the treatment of his client. He 
must elicit from him as full and truthful a statement of the facts 
as he can, and then he must give him his honest opinion of the 
law as it will be applied to those facts. If he believes that he is 
likely to be beaten, he ought to tell him so. If he believes that he 
ought to be beaten, he not only ought to tell him so but he ought 
to decline to prosecute his case or to defend it. That is the ideal 
that the lawyer must pursue in the proper practice of his profes- 
sion. If he can find a basis of compromise then it is his duty to 
advise his client to make it. His first duty to his client is to keep 
him out of litigation if he can, without the sacrifice of substantial 
right. It is his duty to bring before him the nervous strain, the 
loss of time, the drain of vital resource and the cost of litigation, 
and to give him to kaow that he may well sacrifice something to 
avoid the cost that is inevitable, whether he wins or loses. In 
other words, his first duty, if it is possible, is to be an advocate of 
peace, and to keep his client out of the courthouse. It often hap- 
pens that a controversy of this sort may easily be settled if the 
views of both sides are analyzed, and each is made to understand 
the real attitude of the other. The composer of such a difficulty 
is a benefactor of both parties. The lawyer who encourages 
litigation merely for the purpose of enlarging his business and 
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increasing his compensation violates the Code of Professional 
Ethics and has no ideal at all of making his profession useful to 
society. 

Of course lawyers diflfer in their ability to live up to this ideal 
that I have described, as to candid advice, refusal to accept em- 
ployment and the urgent desire to effect a just compromise. Some 
lawyers have the spirit of advocacy so high that they become 
partisans at once, with even more heat than the clients who employ 
them. Others who wish employment lack the courage to tell tfieir 
clients the truth. Complimented by their selection as counsel, they 
seek to conform their judgment of the law and the fact to the wish 
of their clients. In doing so they fall away from the ideals of the 
profession. 

The lawyers are first and foremost, or ought to be, the peace- 
makers of society, and I venture to think that the amount of good 
work that the profession does in this respect, no one but those 
practically familiar with its work can realize. That which men 
see in the life of a lawyer is the litigation in court. They see 
something of the office work done in the making of contracts and 
deeds, the forming of partnerships and corporations, the drafting 
of wills which become public in the course of time; but they do 
not see at all the great volume of litigation that is avoided by the 
wise, beneficent, useful counsel of lawyer to intending litigants 
who are turned from their purpose. The necessary corollary from 
these rules of duty of counsel in advising a client is that the lawyer 
of proper ideals by appearing in court to prosecute a suit or defend 
against one, in effect, certifies on his honor that after a full inves- 
tigation of the facts and the law, he believes that the controverted 
claims of his client in that litigation are debatable and are worthy 
the consideration and decision of the court. 

I have assumed in the discussion up to this that the relation of 
lawyer and client is established. Now there is something that 
ought to take place in the action of a lawyer of ideals before the 
relation become fixed. A lawyer has the right to select his clients, 
just as he has the right to select the character of the law business 
which he will do. If he is familiar with patent law and likes it, 
he may decline all other business. If he prefers a general practice, 
he may decline the employment of those who would wish him to 
argue patent causes, admiralty causes or any causes involving a 
knowledge of the practice and principles of a special branch. He 
may wish to avoid criminal business — 2l good many lawyers do — 
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and he is entitled to decline such employment if he sees fit ; with 
one exception. When he is assigned to def eitd an indigent prisoner 
by the court. That is a duty that every lawyer has to respond to. 
But suppose a man whose reputation is bad in the community, and 
whose statement can not be taken without verification, comes to 
employ a lawyer of ideals. His reputation ought at once to put 
the lawyer on inquiry as to the equity of his case and the purity of 
his motives in seeking to litigate it. If the lawyer of ideals finds 
the man is seeking him to bolster up a weak case and take advan- 
tage of his standing in the community and at the Bar for that 
purpose, he is entirely justified in declining the employment, on 
the ground that he is not convinced by reason of the facts and the 
evidence of them that the case justifies him in bringing it to the 
attention of the court. But a bad man may have a good case, and 
he would be left hopeless if lawyers said, "Because you are a bad 
man, you can not have rights which should be defended or pro- 
secuted.'' It may take courage to stand up and defend the rights 
of a man whose reputation in the community is such as to make 
the community condemn him in anything he undertakes, but that 
is just what a lawyer of ideals should do. The profession is to 
assist the humble, the outcast, the outlaw, to secure justice, and 
the lawyer could not discharge a higher office than in securing 
justice for a man who would otherwise be denied it, because of 
conduct of his that should have no bearing upon his rights in the 
particular case. 

It is customary, in some communities where a crime has been 
committed, for the person injured or his relatives, to employ coun- 
sel to assist the public prosecutor in the trial of the accused. In 
such a case, if the investigation of the lawyer of ideals does not 
convince him that the defendant is guilty, he ought not to take 
the case. The public prosecutor and he in such a cause occupy 
more of a judicial attitude than in respect to other emplo3mient. 
On the other hand, where a lawyer of ideals is employed in a 
criminal case, and especially where he is directed to act as cotmsel 
by a court in a criminal case, it is his duty, no matter what his 
conviction of the defendant's guilt, to see to it that the defendant 
is convicted according to law, and that he has the benefit of those 
guaranties of the constitution that are intended to protect him 
against unjust punishment and conviction. Even, therefore, if the 
defendant confesses to him his guilt, the lawyer of ideals having 
engaged in the cause, must examine witnesses, bring out the de- 
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f ects in the case of the state, and then point out those defects to 
the jury for the purpose of emphasizing the rule of law, fixed to 
secure the safety of every person, that the accused in a criminal 
case must be shown to be guilty beyond reasonable doubt to justify 
conviction. 

There is no reason why a lawyer should not accept employment 
from a corporation, however large its capital, however great its 
plant, however wide its influence and power. A corporation is 
nothing but the aggregation of the capital of many under the 
control of a few to whom the management of the capital is en- 
trusted. It is an artificial entity for convenience in business and 
unified action; and a lawyer who is defending the rights of a 
corporation is defending the rights of individuals. 

But the regular law business of many large corporations has 
become so great that they have found it wise to employ regular 
counsel and exclude them from every other service. In this way 
counsel becomes as much identified with a corporation as its 
president or its treasurer. In the enormous expansion of the last 
forty years in this country, in the hurried chase for money, the bar 
has been affected, as all other members of society, and many 
lawyers have come to regard wealth as the chief end of man as 
well as other people; and this has affected, to some extent, the 
standards of the profession. It has come to be regarded more as a 
business than it was in older days. This has been detrimental to 
the standing of the Bar. Small men, men without great strength 
of character, who have come to be employed by corporations, have 
acquired a slant of view in their law, their politics and their social 
theories that does not conform to the general and popular view. 
Great strong men at the Bar, whom corporations have been for- 
tunate enough to employ as general counsel, have doubtless main- 
tained a judicial mental attitude. But whatever their mental bias, 
the public have come to treat men thus employed as belonging 
body and soul to the corporations. Such general counsel enjoy 
large salaries and it has been a great tenq>tation, in view of what 
is practically a life tenure, to younger and more brilliant members 
of the Bar, to accept employment of this kind. It lessens the 
normally great influence of such able and strong men for good in a 
community. It takes them out of the class of eligibles for the 
great positions of responsibility in the public service which they 
are eminently qualified by character, ability and experience to fill. 
I venture to think that there are many of them who if they had 
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their lives to live over again would decline this exclusive employ- 
ment by corporations and would keep themselves free to accept 
service everywhere, for and against corporations, and thus to 
occupy an independent position. 

I am not in any way criticising lawyers who have accepted 
exclusive retainers from corporations, but I am attempting to point 
out the public loss that arises from this practice. Their ineligibil- 
ity for public service is possibly largely due to the character of the 
political issues that we have had during the last twenty years, but 
I am hopeful that in the future the offer of a general counselship 
in great corporations with its limitations will not seem so tempting 
to the potential leaders of the Bar, and that the old-time inde- 
pendence of all the ablest men in the profession will be restored. 
We may reasonably urge that a lawyer of ideals in the future 
should not consent to make his life thereafter a fixed groove from 
which he may not vary to do his part for the common weal in 
politics. 

In answer to the argument that a profession which holds itself 
out for hire in advocacy, and which nmst, thereafter, be engaged 
half the time on the wrong side of the case, can not promote 
justice, I affirm that without the profession, and without such 
advocacy on both sides, real justice could hardly be done. In the 
days when counsel were not paid, and interviewed under the hypo- 
critical pretense of a disinterested desire to help the court, tfiere 
was danger that the court might be misled because of their false 
assumption of impartiality. But where the relation of counsel to 
the cause as a paid advocate is understood, where the limitations 
upon his advocacy, as a matter of professional ethics is understood 
where the personal equation is plain to the court, his argument 
though under spur of the spirit of advocacy may be of the great- 
est assistance to the court. It must be remembered that each side 
is represented by counsel. It must be remembered that the counsel 
in their natural zeal have searched their brains and searched the 
books for arguments to sustain the causes of their respective 
clients. The court knows, and necessarily weighs, the natural 
effect upon their argument of their professional relation to the 
case ; but this method of developing all the facts on each side and 
of stating with all the force possible the arguments on each side, 
presents to a judicial mind, disciplined in weighing arguments, 
skilled in the law with experience in the dissection and analysis ol 
fact and evidence, the fullest and fairest opportunity to see the 
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whole case before him, and to select the stronger arguments and 
to decide the case correctly. The defeated advocate is quite as 
useful in helping the court reach the right conclusion as the one 
who wins. Counsel differ as men differ, and one counsel may 
argue a cause better than another and that inequality between 
them may affect the result with the court. But we can not avoid 
that possibility of error, because it grows out of the inequality of 
men. A clear-headed, learned judge, who knows the law may not 
be affected by that inequality A jury is more likely to be. But if 
the court has the proper power to control the trial and the right 
that he should have, to advise the jury, not only as to the law but 
to the facts, then even in a jury trial that inequality may be neu- 
tralized. There is no means in human ken so effective for the 
reaching of right conclusions by competent judges as the presenta- 
tion of each case on the facts and the law, with the accompanying 
argument, by opposing counsel. This is recognized in the well 
understood rule that the judgments in those cases in which there 
was no argument of counsel or in which only one side was repre- 
sented and presented have not the weight of authority given to 
other cases. 

I am able to testify — I might almost say as an expert witness 
in this matter. For eleven years, I was on the Bench, three years 
on the State Bench, and eight years on the Federal Bench. For 
thirteen years, I was in executive office, and in the discharge of 
my duties in both branches of the Government, I had to render 
decisions in most important cases. In the Executive branch, fre- 
quently the decisions were final, but generally without the benefit 
of argument. The aid that the argument of paid advocates on 
both sides of an issue in court furnished to the reaching of a 
righteous and safe conclusion, I had every reason to know. 

The ideals of a lawyer engaged in presenting his case to the 
court may be shortly stated. Of course in bringing out the evi- 
dence by the examination of witnesses, he must always conduct 
himself as a gentleman. He must treat the witness fairly. He 
must treat the court fairly and the jury fairly. It does not help 
the cause he represents to be a ruffian in dealing with a witness 
and to browbeat him. The most successful cross-examiners, and 
those who present their evidence best to the court and to the jury, 
are those who shorten their examinations by knowing the question 
they wish to ask, and by letting the inconsistencies of the witness 
show themselves, rather than by a vociferous exploitation of them 
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in the examination. They can be fully and effectively pointed out 
in the argument There are more cases lost by over and unwise 
cross-examination than ever were won by it. 

I don't dweU upon the ordinary restrictions upon the conduct 
of counsel that require ham to be accurate and truthful in his state- 
ment of evidence to the court or to the jury, and prevent him from 
misquoting documents or misdting authorities. A lawyer of ideals 
has a much higher conception of his duty than merely to keep 
within such rules. He must maintain an intellectual self-respect in 
his advocacy. If he urges upon the court a view of the facts that 
he utterly repudiates in his heart, and thus yields to the exigency 
of his case, he loses his own self-respect and he frequently loses 
the confidence of the jury and injures his cause. He may satisfy 
his client. Indeed the pettyfogger by mere abuse of the other side, 
can often make his client think he is getting his mone/s worth. 

What is true of his argument of the facts is also true in respect 
to his argument as to the law. He ought to maintain an intellectual 
self-respect as to the propositions of law that he advocates. It is 
easy for even a layman to see the weakness of an argument of a 
lawyer on the facts where he utterly ignores the weight of the 
evidence and all the probabilities in seeking to force a conclusion. 
But it is not so with respect to a legal proposition. Too many 
lawyers are prone, because their case requires it, to announce and 
support alleged principles which a learned court knows on their 
statement to be entirely untenable. Lawyers differ greatly in this 
regard. Some very able and learned lawyers in dealing with a 
young or weak judge will thunder out in a confident tone unsound 
propositions of law that fit the necessities of their case, with the 
hope of frightening the judge lest he show himself an ignoramus 
by not accepting them. Juc^es who sit long on the bench classify 
lawyers, and the lawyer of ideals is the man who maintains his 
self-respect in arguing his case so that he will not state any prop- 
osition of law or fact which has not a substantial basis. What is 
the result? Judges listen with care to the lawyer with that ideal, 
and in the course of a long practice, the character they make in 
this respect gives weight to what they say with the court that 
knows them. They can render to the clients who employ them 
service that is quite beyond the class of lawyers that have no 
ideals of this kind. It is they who really assist die court in coming 
to a just conclusion. It is they who show to the court by their 
argument the real difficulties in deciding for the other side and 
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enable the court to weig^ them properly in reaching a safe con- 
clusion one way or the other. 

Now what should be the ideal of the lawyer in dealing with 
his associates of the Bar? I do not refer to fair treatment in 
court, courtesy, fair dealing in representing clients. All that goes 
without saying. I refer rather to the duty of the lawyer with 
reference to those associates who show themselves unworthy to 
practice law and whose elimination from the Bar is really neces- 
sary in the interest of the public and of the profession. Lawyers 
who live in a state of controversy are I believe rather 
more tolerant then ministers or teachers or even doctors. They 
are not so prone to condemnation of methods that they don't 
approve, or don't themselves adopt. They are better able and 
better trained to see both sides, and therefore not quite so liable 
to assume to judge. They are likely to be easy-going therefore, 
even if pursuing tfie highest ideals in their own practice, in refer- 
ence to the departure from these ideals by their brethren of the 
Bar. The Bar has bad men in it just as all professions have, and 
the Bar would be a great deal better if they could be ousted, but 
it takes something unusual to arouse the Bar to action in this 
regard. A lawyer does something unprofessional, and the thought 
of his wife and children and the taking away of his livelihood and 
their support stays the rigorous investigation and prosecution and 
he is permitted to continue to prey on the community. 

We have grievance committees in the Bar Association, and I 
hope and believe that they are becoming more thorough in their 
methods, but the lawyer of ideals, if he is well-rounded in all of 
them, is the man who when he sees such conduct as that I have 
described, insists upon inquiry, charges and a penalty to maintain 
the standard of professional conduct. 

There are otfier subjects that suggest ideals for a lawyer's 
striving, but I shall consider only one more, and that is what the 
ideal of a lawyer should be in respect to public service. The state 
recognizes his profession. It authorizes him to invite the con- 
fidence of individuals, to represent them in court, and gives him 
privileges as a member of the bar. The preparation that he has 
to make for the bar, the experience that he has in the practice as a 
member of it, peculiarly fit him to render the most eflfective service 
not only in the judicial branch of the government in which only 
lawyers can act, but also in the executive and legislative branches. 
Duties in these branches require for their performance men with 
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the constructive or synthetic faculty. That is the faculty that the 
lawyer is constantly exercising. When two people come to him 
to draw a contract, it is his business to examine both and find out 
the intention, and then to formulate it into a written document, and 
with a proper imagination look into the future and anticipate the 
differences likely to arise and make provision in the contract to 
meet them. It is his business in the drafting of a will to take the 
testator's vague desires and put them into legal form, so that the 
purpose of the testator may be embodied in an instrument that will 
accomplish it. So in the construction of statutes, he is trained in 
the l^;al expressions, in the construction that courts give to words, 
in the form that statutes ought to take, and he is trained by study 
and experience in courts with the operation that statutes actually 
have; with the provisions that are practical and those which 
although good in theory are defeated by the human nature of the 
persons who are affected or directed. Therefore, a lawyer is 
particularly adapted first, to study the existing operation of law, 
that is, to determine what the evil is; second, to hit upon the 
remedy for the evil ; and, third, to formulate into words a statute 
which shall furnish that remedy in a practical way. That is his 
training. His work is that of synthesis, the putting together of 
the elements that accomplish the end in view. Such a faculty is 
needed also in the executive office. The head of a great depart- 
ment needs it. He is a legislator in a subordinate way himself. 
He makes rules to guide the conduct of those under him, and if he 
would attain better results, he must study the needed changes in 
regulations to accomplish it. 

With his capacity for public service that comes from the study 
of the law and the experience in its practice, the lawyer is a trustee 
to society for its benevolent use in the interest of the public, and a 
lawyer more than any other citizen should hold himself subject 
to the call of the public to assist in the complicated and difficult 
problem of government. The lawyer of ideals is the man who 
appreciates that responsibility, who answers every call that comes 
for public service, who sacrifices the prospect of a good and lucra- 
tive practice, to the call of his country or his state for service in 
the common weal. 

Cotton Mather in 1710, in a remarkable way, anticipated the 
ethics as elaborated in the code adopted by the American Bar 
Association and put the ideals of a lawyer in a quaint and forcible 
form. He said : 
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"Gcntlcm«i: Your Opportunities to Do Good are such, and 
so lyiDcral and Gentlemanly is your Education . . . that Pro- 
??v^^. ^^^^^ yo^ '^y do cannot but promise themselves an 
Obligmg Reception with you. 'Tis Publican, to require a Statute 
merely on the Score of Rarity. . . 

"A Lawyer should be a Scholar, but, Sirs, when you are called 
upon to be wise, the main Intention is that you may be wise to do 
Good. . . A Lawyer that is a Knave deserves Death, more 
than a Band of Robbers; for he profanes the Sanctuary of the 
Distressed and Betrays the Liberties of the People. To ward off 
such a Censure, a Lawyer must shun all those Indirect ways of 
making Hast to be Rich, in which a man cannot be Innocent ; such 
ways so provoked the Father of Sir Matthew Hale to give over 
the Practice of the Law, because of the Extreme Difficulty to 
preserve a Good Conscience in it. 

"Sirs, be prevailed withal to ke«) constantly a Court of Chan- 
cery in your own Breast . . .This Piety must Operate very 
particularly in the Pleading of Causes. . . You will abhor. 
Sir, to appear in a Dirty Cause. If you discern that your Client 
has an Unjust Cause, you will faithfully advise him of it. You 
will be Sincerely desirous that Truth and Justice may take place. 
You will speak nothing which shall be to the Prejudice of Either. 
You will abominate the use of all unfair Acts to Confound Evi- 
dence, to Browbeat Testimonies, to Suppress what may give Light 
in the Case. 

"There has been an old Complaint, That a Good Lawyer seldom 
is a Good Neighbor. You know how to Confute it. Gentlemen, by 
making your Skill in the Law a Blessing to your Neighborhood ; 
you may, Gentlemen, if you please, be a vast Accession to the 
Felicity of your Contrarys. Perhaps you may discover many 
things yet wanting in the Law; Mischiefs in the Execution and 
Application of the Laws, which ought to be better provided 
against; Mischiefs annoying of Mankind, against which no Laws 
are yet provided. The Reformation of the Law, and more Law 
for tfie Reformation of the World is what is mightily called for." 

And the lawyers of the next two generations followed his 
earnest and inspiring words. 

Between the years 1750 and 1775 more than 150 young men 
from the colonies were admitted to one of the four Inns of Court 
in London and became educated lawyers, with the purpose to enter 
the profession in their native colonies. How far the presence of 
such a class of educated lawyers through the colonies contributed 
to the resentment against the stupidity and injustice of the English 
colonial policy and brought about the Revolution and the Declara- 
tion of Independence may not be known; but certain it is that 
the professional preparation of the lawyers who were in their 
prime at that time and a little later seems like Providential inter- 
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ference in behalf of the people of the United States. Never in 
the history of any country has there been a greater flowering in 
the profession of the law of able and profound students and ex- 
pounders of the constitutional principles of government than we 
find among the lawyers who signed the Declaration of Indepen- 
dence, who were in the Continental Congress, and were delegates 
to the Constitutional Convention, or in the various conventions 
that met in the State to consider the ratification of that great 
instrument. They not only knew the common law, but they had 
studied closely the political history of Greece and Rome and the 
principles of their government, and they were equally familiar 
with Montesquieu and with Adam Smith. It was the American Bar 
that gave to the people of the United States for the establishment 
of their liberties and for the framing of the limitations of their 
government and the protection of individual rights, such lawyers 
as Alexander Hamilton, John Jay, James Madison, George Mason, 
Thomas Jefferson, Patrick Henry, John Adams, James Otis, 
Samuel Chase, Samuel Adams, Roger Sherman, Oliver Ellsworth, 
James Wilson, Edmund Randolph and many others not less 
learned and brilliant. The same Bar, from among the younger 
contemporaries of these men whose names I have recorded, fur- 
nished that lawyer and judge, John Marshall, whose interpretation 
of the Constitution was as necessary and important in its beneficent 
effect as its original framing. That Bar not only had largely to do 
with constructing the government, but they were most instrumental 
in launching the ship of state on its triumphant and useful course 
through a century and a quarter. The profound gratitude of suc- 
ceeding generations owing to such a Bar ought never to be dimmed 
by partisan or misguided diatribes upon lawyers and judges. 

When we analyze the qualifications that a trained lawyer has 
for the filling of public office, and the playing of a useful part in 
politics, we need not wonder that the profession in this country 
hals played so large a part in its political and official life. The part 
is larger than it has been in England. In England they have had a 
leisure class that through family pride and for the purpose of 
winning positions have studied politics and politics alone. They 
have been freed from the necessity for earning a living, and they 
have given their whole attention to parliamentary and official 
duties, and yet even in England members of the Bar have always 
been prominent in political life since the days of an independent 
judiciary, and the reasons for this are those which I have already 
given. Their peculiar fitness for legislation and political duties 
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has been recognized by the largest responsibilities and the most 
substantial rewards. 

There are peculiar reasons in the present condition of society 
and of our political life, why lawyers should feel a most emphatic 
call to take part in politics and to the acceptance of the respon- 
sibility of public life. We are at a crisis in respect to the form of 
our popular government. We find a formidable movement 
throughout the country toward a destruction of its representative 
character and the reversion to an old type that in the history of 
the world has proved a failure, called pure Democracy. But more 
radical and dangerous than this is the effort being made to sub- 
ordinate our courts in their administration of justice to rules of 
decision and standards of equity and justice that are to be deter- 
mined arbitrarily by the hasty vote of an electorate. The pro- 
posal is to bring courts under the same domination of the political 
sovereign which courts were subjected to in the time of the Stuarts 
and the Tudors, and which was one of the causes leading to the 
Rebellion of 1630 and the Revolution of 1628. It is proposed, 
and in many States it has already been provided, that judges shall 
be subject to removal by the momentary passion of popular 
prejudice and without the possibility of a full and just understand- 
ing by the electorate of the facts upon which his elimination 
is urged. All these measures if adopted will be most serious in 
their effect upon the permanence, justice and effectiveness of 
popular government. There is no class in the community who 
by the learning, skill and experience of their profession are so 
able as lawyers are, to discern the viciousness and peril of such 
changes because they have studied the structure of our govern- 
ment, know its basic principles, understand the necessity for self- 
imposed restraints by constitutions on the people to prevent 
arbitrary and unjust action by a majority, and comprehend in 
all its aspects the indispensable part that an independent judiciary 
must play in a popular government in defense and protection of 
the rights of the minority and of the individual. For these 
reasons, I can not emphasize too much the high duty there is 
upon members of the Bar to take an active interest in politics, 
and when opportunity comes to accept the burdens of office, to 
discharge them with fidelity and with all the skill and efficiency 
that professional experience enables them to bring to the aid of 
the state. This is the highest ideal of a lawyer. 

Wm. H. Taft. 
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THE EARLY CONSTITUTIONS OF NEW 
JERSEY. 

There is much question in our day of the binding force of 
constitutional provisions — z sense of restiveness under the control 
of the mere written declarations of the people of the past. Com- 
plaint is made that the courts are adhering too closely to the pro- 
visions of the constitution, and are interfering with progress 
toward social betterment and justice to the industrial workers. 
It is true in principle that the constitution is made for man, and not 
man for the constitution, and that old forms of words must not 
be made shackles to restrain the natural, healthy growth of the 
body politic ; but true progress in the social and political order is 
growth, and not arbitrary and spasmodic change, and study of the 
history of the constitution is essential to the appreciation of the 
meaning and value of the principles and institutions that are ex- 
pressed or embodied in it. The written constitution is not really 
intelligible without some knowledge of the history of these insti- 
tutions. It does not attempt to define or describe what is familiar 
to the people by whom it is prepared, but assumes a common knowl- 
edge of existing institutions and of the traditional functions of the 
various officers of the government. 

The constitution of New Jersey began to be made long before 
the English people had begun to send colonies to the new world. 
The institutions of the states had their growth in England, and 
the written constitutions adopted by the American colonies when 
they became independent states were only an attempt to state in 
general terms the character of the institutions already existing 
among them, and of the will of the people with respect to the 
changes demanded by their new condition of independence. There 
was more than a century of constitutional government in New 
Jersey before the adoption of the Constitution of 1776. The form 
of the government, the principles of civil and religious liberty, the 
names and functions of the officers, the law itself, were the tradi- 
tional heritage of the people when they came to New Jersey. 
These were expressed in formal documents upon the settlement of 
the provinces of East and West New Jersey, and afterward upon 
the merger of the two provinces, and the surrender of the govern- 
ment to the Crown in 1703, and again in the Declaration of Inde- 
pendence in 1776. It may be interesting to examine these docu- 
ments and some of the facts which led to the founding of the 
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colonies with a view to finding the origin of some of the provisions 
of our existing constitution, and of learning how deeply rooted 
in the institutions of New Jersey, are the principles of repre- 
sentative government, personal rights, and civil and religious 
liberty. 

The most important of the documents are these: The Con- 
cession and Agreement of the Lords Proprietors, on the first settle- 
ment of the State by the English people in 1664-5; the Con- 
cessions and Agreements, or Fundamental Laws of West New 
Jersey; the Fundamental Constitutions of East New Jersey; the 
Instructions for Lord Combury, the first Royal Governor, sent to 
him by a Committee of the Privy Council of England ; Lord Com- 
bury*s Commission; the Ordinances of Lord Combury and later 
Governors; the Constitution of 1776, when the Province became 
an independent state. 

The grant of King James I to the London and Plymouth 
Companies in 1606 was in the nature of a charter, and although 
made before the breaking out of the conflict between the people 
and the Crown, it gave the "adventurers" assurance of the liberties 
of Englishmen, and promised to them and to their children the 
enjoyment of all the liberties, franchises and immunities within 
any of the King's dominions, to all intents and purposes as if they 
had been abiding within the realm of England. 

The settlement made by the Plymouth Company under Chief 
Justice Sir John Popham at the mouth of the Kennebec in 1607 
was soon abandoned, and the first permanent English settlement 
in North America was that of the London Company three months 
earlier in Virginia. This was in the control of men who were 
strongly opposed to the King's extreme claims of the royal preroga- 
tive and they made use of the democratic constitution of their com- 
pany and the freedom it allowed for debate, for the assertion of the 
principles of civil and religious liberty and the establishment of 
the groundwork of republican government in Virginia. 

The settlement at Plymouth in 1620 was made by a company 
of refugees from religious persecution. They came without a 
charter, and the settlers formed a democratic government of their 
own by the compact of the Mayflower. 

Afterwards, another company of men, some of them English 
merchants and country gentlemen, obtained a royal charter giving 
them the right to transport settlers and manage their own aflFairs. 
It was in form the charter of the Governor and Company of 
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Massachusetts Bay, but as Henry Cabot Lodge says, ''If we omit 
the word 'company', we have a constitution of a state, with very 
ill defined powers."^ It was upon this charter that the government 
of Massachusetts was organized. There were divisions among 
the settlers of Massachusetts, and migrations were made to New 
Haven and the Connecticut Valley. The New Haven Colony con- 
sisted of self-governing communities, the organization of which 
was centred in the church. The Connecticut Colony, through 
Governor Winthrop, obtained a charter which served as the con- 
stitution of the state until long after the Revolution. 

There were differences of polity in the New Haven Colony, 
and in fear of measures being taken for absorbing the Colony in 
a confederation with Connecticut, men from Milford, Guilford 
and Branford negotiated with the Dutch in New Amsterdam for 
settlements in New Jersey, and some of them came and settled 
south of the Raritan and near the Navesink Highlands, and others 
had a license from the Dutch to settle on the lands back of the 
Achter Kull, or Arthur Kill, and along the Raritan. The control 
of the actual settlements in New Jersey was then in the hands of 
the Dutch. They controlled the Swedish settlement on the Dela- 
ware, as well as the settlements of the Hollanders along the Hud- 
son. They had constituted courts and appointed magistrates and 
the communities were under the supervision of a governor in New 
Amsterdam and the States General of Holland. The English had 
never acknowledged the rights of the Dutch to any part of the 
territory that was included in the grants of James I to the London 
and Plymouth Companies, and Charles II, following the policy of 
Cromwell in this respect, was eager to extend and strengthen the 
English domains over the seas. He did not wish, however, to 
allow the old chartered companies to get control of any more land 
than they had actually settled, and on March 12, 1664, he made a 
grant to his brother James, Duke of York, of all the coasts and 
islands from New Scotland to the Hudson River, and of the land 
from the west side of Connecticut River to the east side of Dela- 
ware Bay, giving him authority to make all manner of laws and 
forms and ceremonies of government and magistracy for the 
government of the same. 

The grant included what is now New Jersey, as well as New 
York, and the Duke was willing to share his unknown domains 
with his friends, John, Lord Berkeley, and Sir George Carteret, 

'A Short History of the English Colonies in America, p. 343. 
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Governor of the Island of Jersey, who had rendered distinguished 
services to the King.* 

In the following June, the Duke executed deeds of lease and 
release to Berkeley and Carteret for the land adjacent to New 
England and west of Long Island and Manhitas Island, bounded 
on the east part by the Hudson River, and hath upon the west 
Delaware Bay, or River, extending from latitude 41.40 to Cape 
May.* This conveyance did not expressly include the powers of 
government, but it was assumed that Berkeley and Carteret 
acquired all the rights and powers 0/ the Duke of York. They 
called the province New Jersey after the island of which Carteret 
was governor, and for bringing about a settlement of the country 
they prepared a document oflfering to settlers an opportunity of 
acquiring lands on reasonable terms subject to a quit-rent of a half- 
pen^iy per acre, giving them assurance of the liberties of English- 
men and a government under laws adopted by assemblies of their 
own choosing. This paper was entitled "The Concessions and 
Agreements of the Lords Proprietors of the Province of New 
Caesarea, or New Jersey, to and with the adventurers, and all 
such as should settle or plant there." It was dated February 10, 
1664, which was, by our present reckoning, in the beginning of 
1665.^ On the same day a commission was issued to Philip Car- 
teret as Governor of the Province, with power to nominate a 
council of six to twelve able men, unless all or any of them should 
be chosen by the Proprietors, and a letter of Instructions was 
given to the Governor and his Council authorizing them to convey 
lands and execute the laws. 

The original of the Concessions and Agreements was destroyed 
by fire in 1686, but a contemporaneous copy on a roll of parch- 
ment, nine feet long, brought over by John Fenwick, about 1675, 
has been preserved in the library of the New Jersey Historical 
Society.* This document is the first constitution of New Jersey. 
It prescribed the form of the organization of the government and 
the powers of the executive and of the legislature, and provided 
guarantees of civil and religious liberty. Under this agreement, 
the government was actually organized, but the operation of it was 

The Grants and Concessions and Original Constitutions of the 
Province of New Jersey. Learning and Spicer, Philadelphia, W. Brad- 
ford, p. 3. 

•Ibid, p. 8. 

*Ibid, p. 12. 

'Grants and Concessions, p. 665. 
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modified because of the fact that the settlers came from com- 
munities already organized in New England, who were inclined to 
resist the authority of the Proprietors, and to maintain their own 
right to the land and to govern themselves according to their own 
traditions. 

Meantime, in April, 1664, and before the grant to Berkeley and 
Carteret, the Duke of York appointed Col. Richard Nicholls 
Governor of his new dc»nains,* and sent him out with a fleet of 
three ships to take possession of New Amsterdam and assert the 
control of the English Crown over the Dutch settlers in America. 
Col. Nicholls arrived on August 28, 1664, and the Dutch settle- 
ments on the Hudson were surrendered to him on September 
third, and those on the Delaware to Sir Robert Carr in October 
following.^ 

Col. Nicholls on September 30th, accepted a petition from Con- 
necticut or New Haven settlers in Jamaica, Long Island, to com- 
plete the purchase of land for which they had already negotiated, 
and on December 30 he made them a grant of lands west of 
Staten Island, and extending from Snake Hill and the Passaic 
River to the Raritan and the Orange Mountain.* 

There had already been made a settlement of New England 
men on the Achter KuU, and there were others at Shrewsbury 
and Middletown, and these settlers received grants from Col. 
Nicholls, one of which was the Monmouth Patent, by reason of 
which Monmouth County refused for a long time to acknowledge 
the authority of the Proprietors and Governor Carteret.* 

The Governor arrived with his commission from Berkeley 
and Carteret in August of the following year, 1665, and assumed 
control of the Dutch settlement at Bergen, established courts and 
appointed magistrates. He settled at a place to which in honor 
of Lady Elizabeth Carteret he gave the name of Elizabethtown, 
and there he found a little company which had already acquired 
land under the authority of Col. Nicholls, and negotiations and 
arrangements were made with them by which he was recognized 
as Governor, although the question of the title of the Proprietors 
to the lands remained in dispute, and gave cause for serious con- 
flict and litigation which lasted nearly a century. 

•Printed in i N. J. Archives, pp. 28-43. 
'Gordon's Gazetteer of New Jersey, p. 21. 
'Grants and Concessions, pp. 668, 669, 671. 
'Grants and Concessions, p. 661. 
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The governor sent his agents to Milford in the New Haven 
Colony, with copies of the Concessions, and offered inducements 
to Robert Treat and other leaders of the discontented party there 
to complete their negotiations for a settlement in New Jersey. 
They sent out messengers to view the land, and after looking at 
a place on the Delaware, near Burlington, they called on Governor 
Carteret and agreed with him on a tract of land upon the River 
Passaic. A party of thirty families arrived there in 1666, and 
was soon afterwards joined by groups of families trom Branford, 
Milford and Guilford.^^ 

The settlers generally acknowledged the authority of Governor 
Carteret and the Proprietors, but those of Blizabethtown and 
Woodbridge and Monmouth disputed the Proprietors' title to the 
land and their right to collect quit-rents, and the strife and liti- 
gation on this subject was one of the causes which led to the ulti- 
mate surrender of the government to the Crown, although the 
title of the Proprietors to the land was admitted in the end, and 
their right to the government was recognized. 

The settlement of New Jersey came at a time when the feudal 
idea of proprietary government had not quite been given up. The 
Plymouth Colony was composed of refugees who proposed to form 
a government of their own, and that of Massachusetts Bay was 
organized as a trading company. So also was Virginia, but it soon 
obtained a royal charter as a plantation. Maryland was a purely 
Proprietary Colony, New York was granted to the Duke of York 
as a propriety, but he being a Royal Duke, it Soon become a 
Royal Province, but the Duke having granted New Jersey to 
Berkeley and Carteret, as proprietors, they assumed also the powers 
of government granted to the Duke, and when their rights were 
sold to the Proprietors of East and West New Jersey, they exer- 
cised also the powers of government for a few years until they 
surrendered them to the Crown in 1702, and New Jersey also 
because a Royal Province. 

The "Concession and Agreement" was the formal expression 
of the first legal government of New Jersey, but the real constitu- 
tion of a community of Englishmen, even in a new country, was 
not contained in any dociunent. It consisted largely of the tradi- 
tions and customs of the people and the laws that had grown out 

"See Whitehead's East New Jersey under the Proprietors, pp. 41-44. 
Elizabethtown Bill in Chancery, p. 28. Keasbey on Courts and Lawyers 
of New Jersey, Vol. I, ch. 3. 
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of them, and in the political organization which they had made 
for themselves. Even the declaration of the immunities and fun- 
damental rights of English freemen in Magna Carta and the later 
petition of rights were but the expression of existing rights 
claimed by the people as against the power of the Crown, and 
when Englishmen migrated to America after the contest with 
Charles I, they brought with them their consciousness of those 
rights in which they had again become acutely interested. Even 
after the restoration of the Monarchy under Charles II, it was 
recognized in England that if migration to the newly acquired 
territory was to be encouraged, it must be the migration of those 
by whom those rights were most highly prized, and in all the con- 
cessions made to settlers, either under Proprietary government, or 
under royal charter, there was given assurance of liberty of con- 
science and the ancient rights of freemen and some d^;ree of self- 
government under assemblies of their own choosing. 

The form of government prescribed by the Concessions of 
Berkeley and Carteret, was modelled after that of England. 
There was to be a Governor and a parliament or assembly, but no 
House of Lords. The Governor was to govern with the advice 
and consent of a council, just as the King then governed England 
with the help of his Privy Council, and the power of making the 
laws was given to the Assembly. They were to be published by 
the Governor and his Council, and were subject to veto by the 
Proprietors, and also by the Crown. Liberty of conscience was 
expressly provided for, in that no one was to be punished or dis- 
quieted for any diflPerence in opinion or practice in matters of 
religious concernment, not using this liberty to licentiousness nor 
to the injury or outward disturbance of others. The Assembly 
was given power to constitute courts, to provide for military de- 
fence, to grant charters of incorporation to cities and towns, and 
to lay equal taxes and assessments. To the Governor with his 
Council was given power to enforce the laws and to appoint judges 
and other officers, civil, criminal and military. He was to have 
power to reprieve persons condemned until the pleasure of the 
Proprietors should be known, and to do all things for the safety, 
peace and well government of the Province, so that they be not 
contrary to the laws of the Assembly, but not to impose any tax 
or subsidy or duty under any pretence other than what should be 
imposed by the Assembly. This constitution is remarkable for 
its clear expression of the right of the people to make their own 
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laws by a representative assembly of freemen, and for the fact 
that the Governor and his Council were given no power to take 
part in the making of the laws, even the veto power being reserved 
to the Proprietors themselves. To them was reserved also free- 
dom from taxation of lands not yet settled, and of the lands six 
parts were given to settlers subject only to a rent of a halfpenny 
per acre, and one-seventh was reserved for the Proprietors. Local 
self-governments had already been established by the Dutch set- 
tlers in Bergen, and the New England communities in Elizabeth- 
town, Woodbridge and Monmouth held their town meetings and 
appointed such local officers as they required. 

Governor Carteret appointed his Council soon after his arrival, 
and appointed magistrates in Bergen, Elizabethtown, and Wood- 
bridge, but it was not until April, 1668, that the Governor sum- 
moned an Assembly to advise with him and his council in the 
management of the aflFairs of the Province. The first Assembly 
met May 25, 1668, with the Governor and his Council.^^ They 
met again in 167 1, 1672 and 1673 without the assent of the 
Governor, and their proceedings were disallowed. They were 
called by Governor Carteret in 1675,^^ and continued to meet with 
him from time to time until his resignation in 1682. There was 
resistance to the authority of Governor Carteret because of the 
quit-rents and because of the Grants made by Colonel NichoUs, 
and especially because of the Monmouth patent under which the 
people of Middletown and Shrewsbury claimed the right to govern 
themselves and refused to attend the Assembly or to render 
obedience to the Governor, though the King himself issued procla- 
mations commanding their obedience.^* 

In December, 1672, the Proprietors published a declaration 
of the true intent and meaning of their Concessions, in which they 
declared among other things, that no one should be entitled to vote 
or to be elected to office until he actually held his lands by patent 
from the Lords Proprietors, and they made some changes with 
respect to the powers of the Governor and the Assembly, and 
declared that all appeals were to be made from the Assizes to the 
Governor and his Council, and thence to the Lords Proprietors 
from whom appeal might be made to the King. This was the 

"Grants and Concessions, p. 85. N. J. Archives, p. 97- Whitehead's 
East New Jersey, pp. 40, 55; Grants and Concessions, p. 49- 
"Grants and Concessions, p. 93. 
"Bill in Chancery, p. 45; Grants and Concessions, p. 49. 
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origin of the Court of Errors and Appeals as it now exists in 
which so-called lay judges have taken the place of the Governor's 
Council.^^ The towns represented in the Assembly at this time 
were Bergen, Newark, Blizabethtown, Woodbridge, Piscataway, 
Middletown and Shrewsbury. 

In 1673 the Dutch r^;ained possession of New Amsterdam 
and the adjoining plantations in New Jersey, and appointed judges 
and officers over all the towns and held control for a year and 
then on February 9, 1674, by the treaty of Westminster, the 
English control was restored. West New Jersey had not yet 
been settled. 

In the meantime on the i8th of March, 1673, Loi'd John 
Berkeley conveyed his undivided half of the Province to John 
Fenwick, who afterward, with Edward Billinge, for whom he 
was trustee, conveyed it to William Penn, Gawen Lawry and 
Nicolas Lucas, and in recognition of this partition the Duke of 
York in July, 1674, made a grant to Sir George Carteret of the 
eastern half of New Jersey, bounding it on the west by a line 
drawn from Great Egg Harbor to Rankokas Kill on the upper 
Delaware. 

In 1675 John Fenwick with his family and friends in the 
ship Griffin arrived in the Delaware River and planted their 
colony at Salem,^' not without protest from Governor Andros 
of New York,^* and the next year Sir George Carteret and the 
grantees of Lord Berkeley executed the Quintipartite deed for 
the division of the Province into East and West New Jersey, 
and the grantees of West New Jersey recognized the right of 
John Fenwick to a certain share in the property and his settle- 
ment at Salem.*^ 

These men, Penn, Fenwick and the others, grantees of West 
New Jersey, were all members of the Society of Friends and 
were looking for a place in the New World where they might 
live together unmolested and establish the principles of Chris- 
tianity and of civil and religious liberty for which they were 
contending. They made deliberate preparation for the founding 
of a free community based upon mutual consent and they drew 

"For an account of the origin and development of the Court of Errors 
and Appeals, see Keasbey on the Courts and Lawyers of New Jersey, 
Vol. I, ch. 29. 

"Gazetteer of New Jersey, by Thomas R Gordon, p. 35. 

^Ibid, p. 31; N. J. Archives, pp. 186-204. 

^Grants and Concessions, p. 61. 
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up and signed a notable document called The Concessions and 
Agreements of the Proprietors, Freeholders and Inhabitants of 
the Province of West New Jersey in America." In this were 
expressed in simple and comprehensive phrases the principles 
of the self-government of a community of free men with free- 
dom of conscience and the inviolability of personal liberty, and 
for this last they made use of the language of the old charter 
of English freemen of the time of King John. The purpose 
and substance of the Concessions are briefly stated in the In- 
structions from the Proprietors to Richard Hartshorn, one of 
their commissioners, dated June 26, 1676. Referring to the Con- 
cessions they said: 

"There we lay a foundation for after ages to understand their 
liberty as men and Christians, that they may not be brought into 
bondage, but by their own consent; for we put the power in the 
people; that is to say, they are to meet and choose one honest 
man for each propriety, who hath subscribed to the concessions; 
all these men to meet as one assembly there to make and repeal 
laws, to choose a Governor, or a commissioner and twelve assist- 
ants to execute the laws during their pleasures; so every man is 
capable to choose or be chosen. No man to be arrested, con- 
demned or molested in his estate or liberty, but by twelve men 
of the neighborhood. No man to lie in prison for debt, but 
that bis estate satisfy it as far as it will go; and be set at liberty 
to work; no person to be called in question or molested for his 
conscience or for worshipping according to his conscience; with 
many more things mentioned in said Concessions."^* 

No tax or assessment was to be imposed upon the Province 
or the inhabitants thereof without their consent other than by 
authority of the General Assembly. Courts were to be established 
and every person was to be free to appear and plead his own 
cause, and at all public trials in public courts of justice, all 
persons might freely attend and hear and be present "that justice 
may not be done in a corner nor in any covert manner, being 
intended and resolved by the help of the Lord and by these our 
Concessions and Fundamentals, that all and every person and per- 
sons inhabiting the said province shall as far in us lies, be free 
from oppression and slavery." 

"Precious Words" said Judge Field in his discourse before 
the New Jersey Historical Society in 1848.^® "And how should 

''Grants and Concessions, p. 382. 
"•i N. J. Archives, p. 228. 

"The Provincial Courts of New Jersey, by Richard S. Field, Proc. 
N. J. Hist Society, Vol. Ill, p. 31. 
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our hearts" he said, "overflow with gratitude to God that now 
one hundred and seventy years since this pious purpose was 
first announced, we live to see it realized. There is not to be 
found in the whole history of our country, rich as it is in interest- 
ing scenes, an incident so beautiful as the first settlement of New 
Jersey by the Quakers". Now in our own time after the lapse 
of two thirds of a century, it is important to note that in these 
Concessions the common law or fundamental rights and privileges 
of West New Jersey were agreed upon to be the foundation of 
the government which is not to be altered by the legislative 
authority or free assembly. This was the declaration of men 
who had felt in their own persons the oppression of men in 
control of the government and they guarded against the violation 
of the personal rights of life, liberty and property and the right 
of trial by jury even by the free assembly itself. In our day 
there is some danger that the free assembly, conscious of repre- 
senting the people collectively, and zealous for the common wel- 
fare, may trespass upon essential personal rights of contract 
and property, and also that the people will come to rely for their 
well-being upon the government rather than upon themselves, 
to the detriment of independence of character and spontaneity 
of action. 

It did not occur to the West Jersey Proprietors that the 
Courts in deciding cases according to the law of the land would 
serve to maintain the fundamental rights and liberties of the 
citizen: The Concessions provided a more drastic means of pre- 
vention. They declared that the assembly should make no laws 
that in the least contradicted these fundamentals, and said: "but 
if it so happen that any person of the said free assembly shall 
therein designedly, wilfully and maliciously move or excite any 
to move any matter or whatsoever thing that contradicts or any- 
ways subverts any fundamentals in the constitution of the said 
law of the Government of this Province, it being proved by seven 
honest and reputable persons, he or they shall be proceeded against 
as traitors to said Government." The governing power was 
vested in a free assembly and ten commissioners, who were to 
be elected by the inhabitants, proprietors and freeholders, and 
the election was to be by ballot. Every member of the assembly 
was to receive one shilling a day in token that he was a servant 
of the people. 
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In the meantime, on the death of Sir George Carteret and the 
sale of his property for the benefit of his creditors in 1682, his 
lands and rights in East New Jersey were purchased by William 
Penn and eleven others, members of the Society of Friends, and 
each of them conveyed a half-interest to one other man, most of 
them Scotchmen, and these all became the twenty-four Pro- 
prietors of East New Jersey, and in March, 1683, the Duke 
of York executed a release to them of the eastern half of his 
propriety with all the powers and jurisdiction conferred upon him 
by the letters patent of Charles II. For the government of their 
domains the Proprietors drew up "the Fundamental Constitu- 
tions of the Province of East New Jersey in America Anno 
Domini, 1683."*^ 

John Locke, the philosopher, and the exponent of the prin- 
ciples of democratic government, had already prepared a con- 
stitution for North Carolina, and in some particulars this was 
taken as a model for the experiment in New Jersey, but the 
North Carolina constitution was simpler in form and more feudal 
in its character, and it did not make provision for the clumsy 
council of one hundred and sixty-eight members." 

The Fundamental Constitutions was a long and elaborate 
document, theoretical rather than practical in its character. Upon 
the death or removal of Robert Barclay, the first Governor, the 
Proprietors by a vote of sixteen of the twenty-four were to 
elect a Governor for three years, and there was to be a great 
council to consist of the twenty-four Proprietors or their proxies 
and seventy-two, and ultimately one hundred and forty-four of 
the Freemen of the Province, and for avoiding bribery and all 
indirect means and all the evils of a modem election, fifty free- 
men in each town were to be selected by lot and two or three 
out of the first twenty-five of these were to be elected by a 
plurality of the votes of the other twenty-five. If any bribe 
or indirect means should be proved to have been used both the 
giver and the acquirer should forfeit their privilege of electing 
and being elected forever. 

For the constant government of the Province there was to be 
a governor and a common council consisting of the twenty-four 
proprietors or their proxies, and twelve freemen should be chosen 

**Grants and Concessions, p. 153, N. J. Archives, Vol. I, p. 395. 
"The Constitutional Beginnings of North Carolina, by John Spencer 
Bassett, pp. 36-37. Baltimore, Johns Hopkins Press, 1892. 
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out of the Great Council and this common council of thirty-six 
should be divided into three committees, twelve men for public 
policy and to look after the manners, education and the arts, 
twelve for trade and management of the public treasury, and 
twelve for plantations and regulating of all things as well as 
deciding controversies regarding them. The governor was to 
have two votes but no negative vote. 

For the ease of the conscience of the Quakers, they were 
not to be compelled to bear arms nor to contribute for that 
purpose, nor to take part in the vote on the question of providing 
for defence or for war, except to conclude whether, speaking 
after the manner of men, and without regard to one's particular 
persuasion in matters of religion, the necessity of providing for 
defence exists, and the execution of the resolution was to be 
left to the other members of the Council and the Quakers should 
contribute a proportionate share of expenses of a different char- 
acter. 

This Constitution of East New Jersey, like that of the Western 
Province, contained the declaration of Magna Carta with respect 
to immunity of person and of property and the right of trial 
by jury, and made provision also for a grand jury in capital cases, 
as well as the final judgment of a jury of twelve men. In all 
courts, persons of all persuasions were to be allowed to appear 
in their own way and personally ** plead their own causes them- 
selves, or if unable, by their friends; no person being allowed 
to take money for pleading or advice in such cases. The tradi- 
tional pleadings of the English courts were ignored and the 
first process was to be a complaint served fourteen days before 
the trial. The court of appeals was to consist of the governor 
pro tempore, and four proprietors and four freemen to be chosen 
by lot out of the Great Council, and in this again, we have the 
prototype of our Court of Errors and Appeals. 

For the permanence of the Fundamental Constitutions, it was 
provided that while statutes were to be in force for not more 
than fifty years, there was always to be excepted "these four 
and twenty fundamental articles as the primitive charter, for- 
ever to remain in force and not to be repealed at any time by the 
Great Council" unless two and twenty of the four and twenty 
Proprietors and sixty-six of the seventy-two Freemen should 
expressly agree. This charter did not in fact become the basis 
of the government of East New Jersey. The people were already 
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organized in their several communities, and as a province under 
the Concessions of the Original Proprietors and the Instructions 
issued to Governor Carteret, and the laws enacted by the Assembly 
in 1668. 

The Deputy Governor, Gawen Lawrie, who was sent over 
with the Fundamental Constitutions, advised the Proprietors that 
a change in the form of government would be resisted by the 
people, whose assembly under the Governor and Council was not 
unlike the British Parliament, and they instructed him not to 
proceed under the Fundamental Constitutions until they were 
passed by the Assembly, but no meeting of the Assembly was 
held after 1682 until 1686, and the Fundamental Constitutions 
were never passed in the Assembly although the Assembly of 
1682 enacted the provisions protecting the rights of persons and 
property, guaranteeing the right of trial by jury and prescribing 
the organization and the practice of the courts. The plan for a 
Great Council and a Common Council was never adopted.*" 

For a number of years the two Provinces were under one 
governor, chosen by the Proprietors in England many of whom 
were members of the Board of Proprietors in both Provinces. 
The two Provinces were also near neighbors and had much in 
common. There had always been, in East New Jersey especially, 
disputes between the Proprietors and the people. Dissensions 
arose among the Proprietors themselves, and the people had 
always been jealous of the privileges and exactions of the Pro- 
prietors. They had their local governments and their free as- 
semblies, but the exigencies of the provincial government required 
executive authority. The Council in England began to insist 
that this authority should be exercised by the Crown, and that 
East New Jersey at least should be under the Royal Governor of 
New York. The people of the provinces wanted a governor of 
their own but they were dissatisfied with the experiment of com- 
bining semi-feudal proprietary government with democracy, and 
it was natural that they should turn back to the form of govem- 
mient to which the English people were accustomed, a govern- 
ment of the free parliament under the King, and after several 
years of discussion and negotiation, an agreement was made in 
1702 by which the Proprietors of both Provinces surrendered 
their powers of government to the Crown, with the assurance 
that the people of the two Provinces should be united in one 

"Whitehead's East New Jersey under the Proprietors, pp. 100-102. 
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with a free assembly and a council under a governor appointed 
by the Queen, and Edward Hyde, Lord Combury, was appointed 
Governor of New Jersey as well as of New York.** 

At that time control over government of colonies was exer- 
cised by a Committee of the Privy Council, called the Committee 
on Trade and Plantations. This Committee, even after the restora- 
tion under Charles II, was imbued with the ideas of colonial policy 
developed under Oliver Cromwell, and they well understood that 
for the settlement of the colonies and the promotion of trade, 
England must look to men who were seeking for freedom of person 
and free parliamentary government. 

The Instructions for Lord Combury with respect to the gov- 
ernment of the Province of New Jersey, were prepared by this 
committee upon consultation with leading proprietors of New 
Jersey living in England and with Lewis Morris and other Pro- 
prietors who lived in New Jersey. The form of the government 
was modelled upon that of England, modified so as to meet 
existing conditions in the New World. The Governor with his 
Council represented the King and the Privy Council and the 
legislature consisted of the assembly of freemen and an upper 
house consisting, not of lords, of whom there were none, but 
of the Governor's Council, of which the Governor himself was 
a member. The form of government was in fact the same as 
that which actually existed in East New Jersey under the Pro- 
prietors from the beginning, but certain powers and particularly 
the power to establish courts, which were formerly vested in 
the Assembly, were now conferred upon the Governor and his 
Council, and the courts were afterwards established by Ordinances 
of Lord Combury and later governors, and it is in these ordi- 
nances that we find provision made for the distribution of the 
judicial power in New Jersey, save only that the Instructions 
themselves provided for appeals to the Governor in Council and 
from them to the Queen in Council.** The Commission of 
Lord Combury and the Instructions issued to him, not only de- 
scribed the plan of government, but also contained specific pro- 
visions which have become a part of the fundamental law and 
afterwards were embodied in the Constitution. One of the first 
provisions of the Instructions was that the Governor was to permit 

"Grants and Concessions, p. 617. Papers of Lewis Morris, William 
A. Whitehead. Putnam, 1852. Whitehead's East New Jersey, pp. iSi-iSS- 
"Grants and Concessions, p. 619. 
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the members of the Council to enjoy freedom of debate and vote 
on all matters of public concern. The General Assembly was to 
consist of four and twenty representatives, two being chosen by 
the inhabitants and householders of Perth Amboy and two by 
those of Burlington, and ten by the freeholders of each of the 
provinces of East and West New Jersey. Laws were to be 
enacted in the name of the Governor as under the twenty-four 
proprietors and not in the name of the assembly as in the time 
of Governor Carteret. Under the present constitution, the gov- 
ernor's name is omitted, and laws are enacted by the Senate and 
General Assembly. 

There is in our present constitution, an important provision 
not found in that of all the states nor in that of the United 
States. It declares that every law must embrace but one object 
which must be expressed in the title. Section i8 of the Instruc- 
tions for Lord Combury reads as follows: 

"You are also as much as possible to observe in the passing 
of all laws, that whatever may be requisite upon each different 
matter, be accordingly provided for by a different law, without 
intermixing in one and the same act such things as have no 
proper relation to each other; and you are especially to take 
care that no clauses be inserted in or annexed to any act which 
shall be foreign to what the title of such act imports." 

The Instructions for Lord Combury recognized the estab- 
lished principle of parliamentary government by which the execu- 
tive was made dependent upon the legislature for the expenses of 
the government. The principle of the independence of the judiciary 
was established by provisions that judges and other officers should 
not be displaced by the Governor without good cause, and that 
no limitation be inserted in their commissions. The fundamental 
principle of the security of person and property under the law 
of the land, was declared in a paraphrase of the words of Magna 
Carta: 

"You are to take care that no man's life, member, freehold 
or goods be taken away or harmed, otherwise than by established 
and known laws not repugnant to but as much as may be agree- 
able to the laws of England." 

This principle has always been a part of the common law of 
New Jersey, even though this provision of Magna Carta c. 39, 
and the statute of 28 Edw. Ill, with the words "due process 
of law" are not contained in our constitution. The Governor was 
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directed to permit liberty of conscience to all persons except 
Papists, but it was not until the Constitution of 1776 that full 
liberty of worship was given, and even then it was only Pro- 
testants that were not to be denied any civil rights or office of 
trust on account of their religious principles. 

The Governor was to take care that public worship was to 
be conducted in accordance with the Book of Common Prayer, 
and the doctrine and discipline of the Church of England. 
Ecclesiastical jurisdiction was given to the Bishop of London, 
except the collating of benefices, marriage licenses and the pro- 
bate of wills, which were reserved to the Governor. The power 
to appoint ministers to church benefices was not in fact exercised, 
but the granting of marriage licenses became a function of the 
civil government, and the probate of wills and the whole jurisdic- 
tion of the English Prerogative Court over wills and administra- 
tions, became vested in the Governor, as Ordinary, and remained 
with him until the office of Ordinary was given to the Chancellor 
by the Constitution of 1844. 

Authority to prevent restraint of trade was given in instruc- 
tions to suppress the engrossing of commodities as tending to 
prejudice the freedom which trade and commerce ought to have, 
and they went so far as to recommend that there should always 
be a sufficient supply of merchantable negroes which should be 
purchased only of the Royal South African Company." 

Limited jurisdiction in admiralty was given to the Governor, 
and this existed until the Constitution of the United States took it 
away from the State Governments. 

Appeals from the courts of law were to be made in cases 
of error from the courts to the Governor and Council, and 
security was to be given for the costs of the appeal. From the 
judgment of the Governor and Council, for an amount exceed- 
ing two hundred pounds, appeal might be made to the Queen in 
her Privy Council, but security must be given in such case to 
pay the judgment and costs. These provisions seem to apply 
to civil cases only and there is another provision for appeal to 
the Queen in Council from fines imposed for misdemeanors to 
the amount of two hundred pounds. 

The right of appeal to the Governor and Council remained 
unchanged by the Constitution of 1776, and, when the present 
constitution was adopted in 1844, and the Council became the 

"Instructions for Lord Combury, Grants and Concessions, p. 640. 
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Senate and a separation was ordered to be made between executive, 
legislative and judicial functions, new material had to be pro- 
vided for the Court of Errors and Appeals, and it was pro- 
vided after much discussion,*^ that the Court should consist of 
the Chancellor, the Justices of the Supreme Court, and six judges 
especially appointed, and this accounts for the peculiar and cum- 
brous form of our Court of Appeals, which, in spite of repeated 
efforts, we have not been able to change. 

The appeals provided for in the Instructions were from judg- 
ments of courts of law, and not from decrees in the Court of 
Chancery. No express provision was made in the Instructions 
for a Court of Chancery, but under an ordinance of Lord Corn- 
bury in 1705, the Governor and his Council were themselves to 
act as judges of the Court of Chancery, and from them there 
existed a right of appeal to the Queen in Council by virtue of 
the Royal prerogative of jurisdiction over the Colonies. The 
appeal in all cases was not to the House of Lords but to the 
Queen in Council. The appellate jurisdiction of the House of 
Lords from the Court of Chancery in England was not definitely 
established in 1703, but the Privy Council had unquestioned juris- 
diction over the Channel Islands and the Colonies.^ 

It is in the Commission of Lord Cornbury^ that we find the 
special order for establishing courts of justice, and in the exer- 
cise of this power, he took the courts as they already existed 
in one or other division, as the basis of the judicial system of 
the United Provinces. The Commission was dated December 
5, 1702. Power was given to the Governor and Council to erect 
and establish courts of justice, criminal and civil, and to issue 
commissions of oyer and terminer, and to appoint judges and 
magistrates and also power to remit fines and forfeitures, and 
this association of the Council in the pardoning power is retained 
to this day in the fact that the special judges of the Court of 
Errors are judges of the Court of Pardons. 

In pursuance of the authority given in the Commission Lord 
Cornbury conferred with his Council on their first meeting in 
Burlington, on August 14, 1703, and inquired as to the existing 
system of courts in both New Jersey and New York, and an 

"For these debates see the files of the Newark Daily Advertiser, the 
Sentinel of Freedom and the Trenton State Gazette in May and June, 
1844. See also Courts and Lawyers of New Jersey, Vol. I, p. 423. 

*i Holdsworth's History of English Law, pp. 185, 296. 

"Grants and Concessions, p. 647. 
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ordinance was adopted with regard to local courts, but of this 
we have no record except a letter of Lord Combury to the Lords 
of Trade, dated September 9, 1703. The first general ordinance 
establishing courts must have been adopted after that date and 
before the end of 1704. It bears no date except the imprint of 
William Bradford, printer, New York, 1704. It is not recorded 
in the books of Commissions in the office of the Secretary of 
State. 

The existence of it was long unknown and for many years the 
courts referred to later ordinances as those under which our 
courts were established. The ordinance of 1704 was discovered 
by the late Judge Field, botmd up in an old volume of the acts 
of Assembly in the State Library, and the discovery was made 
known by him in his Discourse upon the Provincial Courts of 
New Jersey before the New Jersey Historical Society in January, 
1848. The name Combury, he said, was subscribed to it in very 
large capitals, and it purported to be printed by William Bradford 
in New York City in 1704. The title of it is "An Ordinance for 
establishing Courts of Judicature."** What has become of the 
copy that Judge Field found I do not know, but the ordinance as 
he found it is printed by the New Jersey Historical Society as 
Appendix C in his Discourse on the Provincial Courts, and may 
be seen in Vol. Ill of the Collections of the Historical Society. 
It is under this ordinance, supplemented to a slight extent by 
later ordinances made from time to time until 1764, that most 
of the courts of law of New Jersey as they now exist were 
established, and it is in these ordinances and not in the constitu- 
tion that we find the origin and to a certain extent the limits of 
the jurisdiction of the Courts of New Jersey.*^ 

The form of government established in tfie Province tmder 
Lord Combury remained unchanged until the people of New 
Jersey joined with those of the other colonies in establishing 
independent states. It was on the second of July, the day on 
whidh the Declaration of Independence of the United States was 
agreed upon, that the Provincial Congress of New Jersey adopted 
a constitution for the State of New Jersey.** This constitution 
was not adopted by the legislature nor ratified by the people. 

■•Provincial Courts of New Jersey, by Richard S. Field, p. 49. 
''For a detailed account of the successive ordinances see Courts and 
Lawyers of New Jersey, Vol. I, pp. 161 -193. 

"Minutes of the Provincial Congress of New Jersey. 
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It was adopted by an extra-legal body, chosen by the people in 
their townships and counties for the purpose of organizing the 
people of the Province for protection against the oppressive action 
of the British Crown and Parliament. 

Unlike the constitutions of Massachusetts and Virginia, this 
constitution did not attempt to set forth a declaration of liberties 
or a bill of rights. The authority possessed by King George 
having been abused, was declared to be at an end, and the 
government was declared to be vested in a governor, legislative 
council and a general assembly, and the constitution went on to 
state briefly how and by whom the members of the council and 
the assembly should be chosen annually and what were the powers 
and duties of the Council, and the Assembly, and of the Governor 
as the supreme executive. The governor was to be elected by 
the Cotmcil and Assembly in joint meeting and the vice president 
who should act as governor was to be chosen by the Council. 
The Council was made a free and independent branch of the 
legislature and the members were to be elected by the people 
and not appointd by the Governor. The voters were to be resi- 
dents having property of the clear value of fifty pounds. The 
Governor and the Council were to be a court of appeals in the 
last resort in all cases of law "as heretofore" and were also to 
possess the power to pardon criminals. The judges of the Supreme 
Court and of the Courts of Common Pleas and other magistrates 
and officers were to be continued as before and were to be 
appointed by the Governor and Council. Sheriffs and coroners 
were to be elected by the people of the counties, instead of being 
appointed by the Governor, and the people of the townships at 
their annual meeting were to elect the constables and freeholders. 
Laws were to be enacted in the name of the Council and General 
Assembly of the Colony of New Jersey. There were provisions 
for the privilege of criminals as witnesses, and for the non- 
forfeiture of estates of suicides. No person was to be deprived 
of the privilege of worshipping God in a manner agreeable to the 
dictates of his own conscience, nor to be taxed for building 
churches or maintaining ministers contrary to what he believed 
to be right. No Protestant was to be denied any civil rights 
on account of religious principles, nor was any church to be 
established in preference to any other. 

It was declared that the Common Law of England as thereto- 
fore practiced in the colony should remain in force until altered 
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and that the inestimable right of trial by jury should remain 
confirmed without repeal; and finally, every person who should 
be elected to the Council or Assembly was required to take oath 
or affirmation that he would consent to no law or proceeding 
which seemed to him injurious to the welfare of the Colony, 
or which should repeal the provision for annual election to the 
Council or Assembly, or those respecting trial by jury or 
religious liberty." 

It was to obtain the liberty of British subjects under free 
parliamentary government, rather than independence, that was 
the dominant purpose of the people of New Jersey at that time, 
and there were members of the Provincial Congress who were 
unwilling to break irrevocably their allegiance to the Mother 
country, and so there was added the proviso "that if a recon- 
ciliation between Great Britain and these Colonies shall take 
place, and the latter be again taken under the protection of the 
Crown of Great Britain, this charter shall be null and void, other- 
wise to remain firm and inviolable." 

The Declaration of Independence and the constitution of New 
Jersey were proclaimed in Trenton on July 8th and were received 
with loud acclamations.'* The first legislature elected tmder the 
constitution passed its first act on September 13, 1776, and on 
October 2, it passed an act to confirm and establish the Courts 
of Law and Equity with like power under the present government 
as before the Declaration of Independency lately made by the 
Continental Congress. The Constitution had made no provision 
for any change in the courts, and so it is that the constitutional 
organization of the courts is to be found in the ordinances of 
Lord Cornbury and the other Royal Governors. 

The organization of the government framed by the Instruc- 
tions for Lord Cornbury, the ordinances of the Governors and 
the Constitution of 1776, continued unchanged until 1844 when 
the l^slature itself without authority from the constitution, 
called a Convention to be elected by the people of the counties, 
to frame a more complete statement of the fundamental laws of 
the State. This Constitution so adopted by this Convention June 
29, 1844, was ratified by the people on the thirteenth of August 
of that year, and was amended in certain points at an election held 
September 7, 1875, and again on September 27, 1897. 

"Constitution of 1776. 

"Scott's Magarine, Edinburgh, August, 1776, p. 436. 
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There was no bill of rights or statement of fundamental 
rights in the constitution of 1776, and the only express limitation 
of the powers of the legislature was that which was expressed 
in the oath required to be taken by the members. 

The traditional fundamental rights of liberty and property 
expressed repeatedly in the early charters, were embodied in the 
common law which was adopted by the Constitution. The right of 
trial by jury as a constitutional right unaffected by statute, was 
recognized by the New Jersey Supreme Court in 1748, in the case 
of Holmes v. Walton, which was perhaps the earliest decision in 
the country in which a law was declared unconstitutional'*^ and 
there are many early decisions recognizing the principle that 
private property may not be taken for public use without com- 
pensation.^' 

A bill of rights modelled upon those of other states and that 
of the United States, was embodied in the Constitution of 1844, 
and there were other specific limitations of the powers of the 
legislature. The bill of rights was in fact a detailed expression 
of the principles of the freedom of the British subject from 
arbitrary authority on the part of the persons in control of the 
government. The general principles expressed in Magna Carta 
were stated in the early agreements with the settlers of New 
Jersey. They were stated in detail after the settlement of New 
Jersey in the bill of rights adopted in England on the revolution 
there in the time of William and Mary, and these details were 
elaborated in the colonies when they formed their constitutions 
as independent states and again in the first ten amendments of 
the constitution of the United States, and in New Jersey in 1844. 
In the beginning the declarations of Magna Carta were directed 
against the power of the Crown, then holding the Supreme power, 
and they were made at the instance of that body of citizens, the 
nobles of England, which was then the only power able to restrain 
the power of the Crown. There was little thought at that time 
of protecting the laboring classes against pppression and still 
less of guarding the right of contract as a part of the liberties 
of the individual. In the colonies in America the principles 
of Magna Carta were asserted for the protection of the people 

"See Pamphlet by Dr. Austin Scott of Rutgers College entitled "Holmes 
V. Walton, a New Jersey Precedent." Rutgers College Publications, 1890. 
Courts and Lawyers of New Jersey, Vol. I, p. 681. 

"Scudder v. Trenton Delaware Falls Co. Saxton, 696. 
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against arbitrary action on the part of the Crown or of any 
officers in authority under the Crown. After the revolution, on 
the formation of the State and Federal Constitutions, the motive 
was not merely to restrict the powers of public cheers, but also 
to protect property interests and control the growing power of 
the democracy, and, whichever class hid control of the powers 
of government, the eifect of such provisicms in favor of the 
ultimate right of the individual was to control the men in power 
so that their power should not be unlimited, and that every citizen 
might be secure in his person and property and be assured that 
he was tmder a government of law, a government of equal and 
unvarying rights, rather than a government of the men to whom 
the exercise of the power of government was entrusted. 

The essence of constitutional government, whether the con- 
stitution be written or traditional, is that the framework of the 
government is established and that the powers of the men in 
control of it are limited. The function of a written constitution 
is to define the outlines of this framework and declare the scope 
and limitation of the powers of the men or bodies of men by 
whom the powers of government are exercised. The early con- 
stitutions of New Jersey were dealing with new and untried 
conditions, but for the most part they were so drawn as to fulfill 
these functions, and so far as they went beyond them and dealt 
with details that were not fundamental, they failed to be effectual. 
The latest of them, the constitution of 1776, assumed the existence 
of the fundamental liberties and defined the functions and powers 
•of the various parts of the framework of the government. The 
constitution of 1844 and other state constitutions as well as that 
of the United States, define in detail the traditional fundamental 
rights of free citizens. The constitutions adopted in recent years 
have attempted to place restrictions in matters of detail upon 
l^slative action. It has been done for the protection of the 
interests of the people, but it is bom of the want of confidence 
in the power of the people to protect themselves and will have 
the effect of hampering the social, economic and political develop- 
ment of the commonwealth. The best constitution is the one 
that establishes the form of the government and makes only such 
restrictions upon the powers of the governing body as are neces- 
sary to preserve the fundamental principles of the liberty of the 
individual, having in view always the public order and the general 
welfare. 
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There is a tendency at the present time to minimize the im- 
portance of the rights of the individual while seeking to improve 
by legislation the welfare of the people as a whole, but because 
of the fact that the public welfare is becoming more and more 
the object of desire and solicitude, it is especially important that 
individual security in person and property and rights of contract 
should be guarded by the constitution against being over-ridden 
by the zeal of men for the time being in control of the govern- 
ment. These are rights that are equally essential to the rich 
and the poor. The history of the struggle for the assertion and 
preservation of these rights is the history of the age-long struggle 
for f reedcMn and constitutional government. The paramotmt wel- 
fare of the state is the freedom and the personal independence 
and initiative of its citizens, and our citizens cannot safely give 
up these hard-won privileges even though the legislative power is 
now in the hands of men elected by a4>lurality or even a majority 
of the qualified voters. A due appreciation of the value of a 
constitution which has grown up out of the development of 
individual liberty is an essential in the safety and the freedom 
of action of a progressive democracy. 

Edward Q. Keasbey. 
Newark, N. J. 
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THE NEW JERSEY COMPENSATION LAW. 

At a public meeting in the Senate Chamber at Trenton on 
March 2nd, a number of lawyers representing large business 
interests in the State of New Jersey opposed all amendments to 
the workmen's compensation law as proposed by the State Em- 
ployers' Liability Commission of which William B. Dickson, 
formerly director of the United States Steel Corporation, is 
Chairman. 

The arguments given and the statements made in opposition 
to the amending bills were remarkable for the variety of grounds 
on which they were taken. In a discussion on the proposal that 
a Workmen's Compensation Bureau should be established which 
would bring into the courts, on behalf of injured workers, delayed 
claims against employers a«id insurance companies, one attorney 
stated that the bill would take the administration of the law out 
of the courts while the next asserted that it would throw every 
case into court. 

Again in making objection to the proposed raising of the 
standard of compensation for total disability from 50% to 66%% 
of the workers' wages, attorneys who opposed amendments in 
this direction made the following conflicting statements : 

"There is harmony and contentment under the existing law", 
and "In every case the injured think the compensation inadequate". 

"Employers need their total assets for giving employment", 
and "Most employers now go voluntarily beyond the requirements 
of the law in compensating their injured employees". 

With this obvious confusion in the minds of those opposing 
amendment of the New Jersey compensation law the only rea- 
sonable course is to seek the evidence of facts rather than expres- 
sions of opinion. 

The Employers' Liability Commission, appointed under the 
law to watch and report on the working of the act, state in their 
recently issued report: 

"It must be apparent to the most casual observer that to pro- 
vide any real supervision of the operation of the Workmen's 
Compensation Law, a more liberal provision must be made. Under 
the circumstances, we have only been able to do the clerical 
work necessary for the tabulation of reports received from 
employers and insurance companies and have had no means at 
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our disposal to enable us to determine to what extent the purpose 
of the law has been defeated by the failure of employers to 
meet their obligations. Our report as to the actual operation of 
the law must therefore be limited to these statistics which at 
best are incomplete and unsatisfactory." 

In view of the lack of administrative machinery for discover- 
ing the facts relating to the operation of the New Jersey com- 
pensation law a report just issued by the American Association 
for Labor Legislation possesses special value and interest. 

This Association, formed for the purpose of promoting by 
means of research and educational propaganda the best tjrpe of 
labor laws throughout the country, thought it desirable, with one- 
half of the states under compensation systems of different types, 
to make an intensive study of the system in one state. New 
Jersey was selected as the first state permanently to put into 
effect a compensation law. 

The committee which supervised the investigation consisted 
of a number of the leading statistical and actuarial experts of 
the country and included: Edward T. Devine, Director, New 
York School of Philanthropy, Professor Social Economy, Col- 
umbia University ; Miles M. Dawson, Consulting Actuary, Mem- 
ber of the New York Bar; Carroll W. Doten, Secretary, Amer- 
ican Statistical Association, Professor Economics and Statistics, 
Massachusetts Institute of Technology; Henry J. Harris, Chief, 
Division of Documents, Library of Congress ; Charles R. Hender- 
son, Professor, Sociology, University of Chicago, Secretary, 
Illinois Commission on Occupational Diseases ; Frederick L. Hoff- 
man, Statistician, Prudential Insurance Company; I. M. Rubinow, 
Statistician, former expert of the United States Bureau of Labor ; 
Henry R. Seager, President, American Association for Labor 
Legislation, Professor of Economics, Columbia University, Vice- 
Chairman, New York Commission on Employers' Liability; and 
John B. Andrews, Secretary, American Association for Labor 
Legislation. 

A special fund for the purpose of the investigation was raised 
and in 1914, Mr. S. Bruce Black and Mr. Solon De Leon, with a 
number of clerical assistants were employed to make a thorough 
impartial study of the actual operation of the law. Hundreds 
of court records and accident reports were examined. Numerous 
conferences were held with representative employers, workers, 
lawyers, insurance men and doctors, while inquiries were carried 
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to the hospitals, charitable institutions and into the homes of the 
injured workers or their dependents. 

Three dominant characteristics distinguish the New Jersey 
Act of 191 1 from the majority of compensation laws. These 
important features which are opposed to pronounced tendencies 
in recent legislation are (i) the court procedure plan of adminis- 
tration instead of the conmiission plan; (2) no insurance require- 
ment or regulation of insurance writing; (3) a low scale of com- 
pensation. 

Step by step the investigation traced the most important de- 
velopments under the New Jersey system during the first three 
years of its operation with the question continually in mind, 
"Does the New Jersey law of 191 1 satisfactorily fulfil the pur- 
poses of compensation legislation?" 

As a result of its inquiries the committee came to the con- 
clusion that although compensation in New Jersey marks a great 
advance beyond the discredited liability system, there have been, 
under this New Jersey system, very many occurrences which are 
to be roundly condemned, and that this inefficacy of the law is due 
in the main to the lack of machinery for its administration. 

Administration 
It will be remembered that the "employers' liability commis- 
sion" established by the law is in no sense administrative, its 
powers being limited to observing the operation of the act, to 
issuing annual reports, and to recommending to the legislature 
any changes which may upon experience be found advisable. 
Rules are laid down in accordance with which settlements are 
supposed to be made between the employer and the employee, 
and — except in the many cases of application for commutation — 
only when no satisfactory settlement can be reached is the 
state brought into the matter, by a petition to the county court 
of common pleas for a hearing. Thus compensation cases come 
into court either (i) because of non-agreunent, or (2) because 
of non-payment, or (3) upon a petition for commutation of the 
claim to a lump sum. Somewhat mor^ than half of the cases 
were brought in for the last named purpose. The court is re- 
quired to hear such witnesses as are presented and "in a stunmary 
manner" decide the merits of the controversy. 

Reporting of Accidents 
Under this system only about one-half of the yearly toll of 
reportable accidents is now reported. Thus one of the important 
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purposes of a workmen's compensation law, the making accessible 
of full and accurate records of all industrial accidents as a basis 
for computation of insurance rates and for preventive regula- 
tions, is utterly frustrated. The New Jersey law requiring all 
industrial accidents causing death or two weeks' disability to be 
reported to the department of labor resulted in the reporting in 

1913 of only 5,983 accidents and in 1914 of 6,786. The clause re- 
quiring insurance companies to report all settlements enabled the 
department to some extent to check the employers' reports; in a 
large proportion of cases it was found that the employer had not 
reported the accident. Of the 432 court cases reported during the 
fiscal year 1914, of which at least iii were fatal, only 40 per cent, 
had been reported by the employer. In proportion to the total num- 
ber of persons in gainful occupations in the state (1,074,360), the 

19 14 accident figure would indicate a reportable accident rate of 
6.3 a 1,000. In Massachusetts, where accident reporting is ad- 
mittedly more thorough, 90,168 accidents were reported for 1913, 
of which 24.4 per cent., or 22,001, resulted in two weeks' disability 
or death, indicating on a basis of 1,531,068 gainfully occupied a 
rate for this class of accidents of 14.4 a 1,000. In view of the 
similarity of occupational distribution of the population in 
Massachusetts and New Jersey, it seems probable that there occur 
in the latter state no fewer than 13,000 to 15,000 reportable acci- 
dents annually, of which, as has been stated, only about half are 
now reported. The incompleteness of the New Jersey figures 
is recognized by the state officials themselves, the employers' 
liability commission declaring that during the fiscal year of 1913 
reports were received irom only about 1,000 of the 5,000 manu- 
facturers listed with the department of labor. 

Of the accidents reported, only 12 per cent, of the ,non-fatal 
and 3 per cent, of the fatal occurred outside of the law. If the 
same ratio holds among the cases which are not reported, thousands 
of accidents must be occurring every year which are subject to com- 
pensation but in which there is no record whatever of any settle- 
ment that may have been niade. For all administrative purposes 
these cases are irretrievably lost. The injured worker and his 
dependents may have received only a part of their legal benefits, 
or more probably were deprived of them altogether — ^in the absence 
of a central administrative body there is no way of determining 
which. 
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Only a small number, again, of the reported cases find their 
way to court Between 250 and 300 of the accidents reported each 
year occur outside the law and entitle the sufferers to no com- 
pensation whatever. Of the 2,047 accidents reported from the 
time the law went into effect, on July 4, 191 1, to February 10, 1912, 
only 1,808 were covered by its provisions, of which ten were 
settled by court appeal. In the fiscal year 1^12 (November i, 
191 1, to October 31, 1912, which partly overlaps the period just 
referred to) 6,635 accidents were reported, of which at least 6,271 
were under the law; of these, 133 were referred to the courts. 
As many as 5,983 accidents were reported for 1913 and 6,786 for 
1914. Of these, 5,671 in 1913 and 6,513 in 1914 occurred under 
the law ; but the court records, including several which due to the 
dilatoriness of the various county court clerks failed to reach the 
department at the proper time, numbered for these two years 
respectively 293 and 432. In 1912 the court cases formed only 
6 per cent., in 1913 they formed only 6.8 per cent., and in 1914 
they formed only 6.6 per cent., of all compensation cases. 

The nature of the settlements in the cases not referred to court 
will be discussed later. The operations of the courts are the first 
consideration. 

A careful study of the settlement of disputes tmder the com- 
pensation law, through the courts, shows that this method of admin- 
istration defeats in a considerable measure the purposes of the 
compensation act because of 

(i) The delay of court procedure; 

(2) The cost of court procedure ; and 

(3) The tmfitness of courts for the settlement of compensa- 
tion claims. 

Delay of Court Procedure 

Examination of the court awards in the seventy-two fatal 
cases on file for the fiscal year 1913 showed that the average 
time elapsing between the date of the accident and the date 
of the award was twenty-seven and a half weeks, and that in 
only five cases had anything been paid the petitioner before the 
award was made. Examination of the court awards in 154 un- 
selected non-f?ital cases out of the 221 received by the commis- 
sion during the same fiscal year showed that in the 130 cases 
in which the dates were given the average time from the date 
of the accident to the award was thirty-three weeks. In only 
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thirty-five of these cases was anjrthing paid the petitioner before 
the award, and in only sixteen was the amount approximated 
which was due under the act for the period before the award. 

Similar examination of the court awards in iii fatal cases 
on file for the fiscal year 1914 showed that in the ninety-four 
cases in which the dates were given the average time between 
the accident and the award was thirty-four and three-quarter 
weeks, and that in only eleven cases had any benefits been paid 
before the award was made. Among 317 non- fatal records for 
1914 there were only 232 in which both dates were given, and 
in these cases the average time elapsed between accident and 
award was thirty-seven weeks and one day. In only eighty-seven 
of the last named cases was an3rthing paid to the petitioner before 
the award. 

The following cases illustrate the delay in getting awards 
from the courts: 

A widow and five children waited seventeen weeks for an 
award of $1,500. 

A widow and infant waited a year and twelve weeks for an 
award of $3,000 in weekly pa)rments. 

A dependent mother waited two years and eight weeks for an 
award of $1,500 in weekly pa3rments. 

Many other typical cases illustrating delay in the settlement 
of dependents' claims might be given. 

Not only dependents in fatal cases but workmen and their 
families in non-fatal cases are made to suflFer by the delays of 
court procedure in settling claims. 

Often the period of delay is so long that benefits are not 
paid until the injured workman has completely recovered and 
returned to work. Of fifty-three awards for temporary total dis- 
ability which were made by the courts in 191 3, fifteen were for 
disabilities that had already ceased. Among the court records 
received by the department in 1914, many of which deal with 
injuries of earlier date, a number of similar cases were found. 
That this great delay is due to the system rather than to 
the New Jersey courts in particular is shown by an investiga- 
tion made by the Maryland and New York Insurance Depart- 
ments of settlements made by the Maryland Casualty Company in 
Illinois previous to the creation of an administrative board. In 
eighteen fatal cases it was found that the average time between 
the date of accident and the date of settlement was seven months 
and twelve days. In contrast, reports of death claims filed with 
the Ohio Industrial Commission in 1914 show the average period 
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between death and award to be seven and five-sevenths weeks for 
the 235 undisputed cases, and eleven and three-sevenths weeks for 
the twenty-nine disputed cases. In Massachusetts, according to 
a member of the industrial accident board, the average lapse of 
time in death cases when no question is raised as to liability and 
when no misunderstanding exists in regard to the amount due 
under the act, is approximately ten days. In cases where there is 
a question as to liability the average time elapsing between accident 
and settlement is forty-seven days. 

Cost of Court Procedure 

In 131 of 154 unselected non-fatal court cases examined in New- 
Jersey for the fiscal year 1913, the emplojrment of counsel for both 
parties was specifically mentioned. The emplo)rment of cotmsel 
was also mentioned in fifty-nine out of sixty-nine unselected fatal 
cases in the same period. From lawyers who are engaged in 
compensation cases it was learned that only rarely did the peti- 
tioner go to court without a lawyer and that the defendant was 
almost invariably represented by an attorney. 

Of the 432 court records for the fiscal year 1914, all except 
four had been received by the employers' liability conmiission at 
the time of the investigation. Of the 428 records then on file, 
claimants' counsel fees ranging from $5 to $300 were mentioned as 
paid in 173 cases, making a total expenditure of $10,213. In thirty- 
three cases the fee was $25 and in thirty-one cases it was $50; the 
next most common fee was $75, of which there were seventeen in- 
stances. The average fee is over $59. Claimant's counsel fees 
were taxed against the defendant entirely in one case and in part 
in two cases. The following brief list illustrates the range of peti- 
tioner's counsel fees both in absolute amount and in proportion to 
the amount of compensation involved: 

Compensation Percentage, Fee 
Fee Involved of Award 

$ 15 $ 5^9 3 

100 2,055 S 

150 2,082 7 

300 3,000 10 

10 7542 13 

50 342 14 

225 1,500 IS 

5 30 i6j4 

40 186 21 

45 180 25 

25 6s 38 
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The defendant also has his counsel's fee to pay, and as it 
is not fixed by the court, and because the defendant can usually 
afford and finds it advisable to employ the best lawyers, the 
average fee is probably larger than the fees paid to the petitioner's 
counsel. It needs little perspicacity to see that this arrangement 
places the injured worker at a great disadvantage. 

As disputes involve the degree and duration of disability, a 
large proportion of all court hearings require expert testimony 
by physicians. Ordinarily each party has at least one witness 
and occasionally more are called in. The customary fee charged 
by physician witnesses is $25. Considering all these expenses, 
the cost of obtaining settlement through the court averages from 
$150 to $175 for both parties. Occasionally the cost of an award 
is several times this amount. With an average award of $756, 
as in 1913, it is seen that the cost of a court hearing equals 
between 1/5 and 1/4 of the award. In 1913, records of 293 
court cases were filed with the department, and in 1914 this num- 
ber was 432. The cost of litigation in these cases probably 
amounted to between $50,000 and $60,000 a year. 

On the other hand, it is justly claimed by attorneys that the 
fees involved in compensation are not enough to make it worth 
while to take any case involving less than $300 or $400. It is 
claimed that fees to the petitioner's counsel are based on the size 
of the award and not on work put in by the attorney.. An ex- 
amination of the records shows that, as might be expected, the 
size of the fee tends to vary with the size of the award. Ob- 
viously, however, a case involving only $30 may require as much 
time on the part of the lawyer as a case involving $1,500. In one 
case the lawyer may be awarded $10 and in the other $250. 
Small wonder that few minor cases ever get to court I Of the 293 
court cases reported during the fiscal year 1913, 25 per cent, were 
claims resulting from fatal accidents, of the 432 court cases for 
1914, 26 per cent, were of this nature. Only sixteen out of 
139 records giving sufiicient data in 1913, and only thirty of the 
428 records for 1914 on file at the time of the study, involved 
amounts of less than $100. Yet experience in Massachusetts 
shows that only about 1/20 of all accidents over two weeks in 
duration are serious enough to entitle the claimant to $100 com- 
pensation. That the costs of court settlements tend to exclude 
minor claims is well illustrated by the following case: 
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John S. received an injury to his finger, for which his em- 
ployer refused to pay compensation. Desiring to make an ex- 
ample of the company the man asked a lawyer to take the case 
to court. The man was entitled to about $12 compensation. He 
was willing to pay the lawyer $50 to fight the case. The lawyer 
refused to take the case because it was unlawful to contract for 
any other fee than that fixed by the court. The court could not 
well make the fee larger than the award and the lawyer could not 
spend three or four days in court for $12. This man was prac- 
tically excluded, by the costs involved, from his right to trial. 

Because the ordinary workman has no money, the lawyer 
taking his case depends for his fee on winning the case. In the 
securing of witnesses, also, particularly physicians, the workman 
is not able to guarantee pa)rment and hence cannot secure the 
best witnesses. The following case will illustrate the difficulties 
under which the petitioner's counsel is often placed : 

John T. was permanently totally disabled when hit by a train 
in crossing the track. There was a question as to whether the 
accident happened in the course of employment. As the man 
had no money, the lawyer paid $25 for the testimony of a physician 
and the wages of two fellow-workmen who served as witnesses. 
To secure the physician the lawyer had to guarantee the payment. 
If the case was lost the lawyer lost what he had paid and all 
compensation for his own time in addition. While the case was 
pending the wife and five children were living on charity. 

As the courts of common pleas are given power of summary 
action on questions of fact, few cases are carried to the higher 
courts. The cost of an appeal varies from $50 to $150 besides the 
attorneys' fees, and hence there is little disposition on the part 
of the workman to carry a case up. 

From these considerations it is evident that the costs of litiga- 
tion defeat, to a large extent, the intent of the compensation 
law, by excluding minor cases from the court and by giving an 
undue advantage to the more powerful party to a suit. 

Unfitness of the Courts for Compensation Settlements 

Observation of the settlement of claims through the courts 
seems to show that their very nature tends to make them unfit 
for the settlement of compensation cases. The judge before whom 
a hearing on a claim for compensation is held has usually little 
knowledge of industrial processes and has neither time nor op- 
portunity to become a specialist on this branch of the law. Under 
the common law, the petitioner had a jury of laymen to hear his 
suit for damages, and there was usually at least one juror whose 
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experience fitted him to judge of the peculiar facts involved. 
Also in many cases the hearing becomes a controversy between 
expert physicians of the contending parties. Not being a physician 
himself, the court usually decides in favor of the physician pre- 
senting the most plausible case. All this tends to induce erroneous 
judgments. In all these respects a commission especially entrusted 
with the task of settling compensation claims would be obviously 
superior. 

The formality of court procedure, also, obviously handicaps 
the wage-earner, who is often a timid, ignorant petitioner. 

Under the law of 191 1, each of the twenty-one counties of 
the state has its local court for the hearing of claims. For the 
fiscal year 1913 only five counties and in 1914 only eleven counties 
reported having handled more than ten cases. That the judges are 
not all familiar with the compensation law is to be expected, and 
the settlements made through the courts reveal a lack of uniformity. 

One frequent form of court award contrary to the terms of the 
law is that in which only part of the circumstances leading to 
claims are recognized as a basis for benefits. Under the law 
benefits are payable for medical care, for temporary total dis- 
ability, for permanent partial disability, for permanent total dis- 
ability, and for burial expenses. In many of the cases in which two 
or more of these bases for a claim exist, certain of them are 
overlooked in the court's decision. Another way in which court 
awards fail to provide the full compensation due is by awarding 
less than full rate on the points which are recognized. For instance : 

Elmer G. died, leaving a father and seven young brothers and 
sisters as dependents. Compensation should have been 60 per 
cent, of wages. The court awarded only 50 per cent. 

Although the law establishes $5 as the minimum weekly com- 
pensation payable except when the total wage was less than $5, 
cases have occurred in which the courts awarded less than this 
amount. 

Anton B. was killed while at work on a railroad, leaving a 
dependent wife and three children. His wages were $12 a week, 
hence $5 a week was the lowest amount legally payable to his 
dependents. For part of the compensation period after two of 
the children would have passed the compensation age, the court 
awarded $4.80 a week. 

Gross ignorance of the law on the part of the courts would 
seem to be the only explanation for such awards as the following : 

Penrose P., an elevator boy aged 17, was killed on March 29, 
1912. The court denied his mother's claim for compensation on 
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the ground that the deceased was an Ulegitimate child, although 
the law unqualifiedly includes parents as dependents and also 
recognizes illegitimate children on the same basis as legitimate 
children as recipients of compensation. 

That the employer also suffers from the failure of the courts 
to follow the law is seen in the following award : 

Martin F. received an injury to his eye. For complete loss 
of the eye he would be entitled to $600 in weekly pa)rments. The 
court, for less than the total loss of the eye, awarded $900 in 
weekly payments. 

In the commutation of claims to lump sum pa3rments irregu- 
larities to the detriment of the wage-earner are of common occur- 
rence. 

The law originally provided for the commutation to lump 
sum of the weekly pa3rments upon application of either party 
when it should in the eyes of the court appear to be "in the in- 
terests of justice." To be valid it was required that all commuta- 
tions be approved by the court. The law stated no rate of dis- 
count or method of determining a just commutation. Because the 
courts were unduly lenient in the granting of commutations the 
law was amended in 1913 to require more specific reasons why 
commutation should be allowed and to fix the rate of commutation 
at 5 per cent, simple discount. The courts remained, however, 
very lenient in the granting of commutation. In the year ending 
October 3, 1912, 67 per cent, of all awards made by the court 
were for commutations to lump sums. During the year ending 
October 31, 1913, half of which was after the amendment making 
more stringent the requirements for commutation, 293 cases were 
taken to the courts of common pleas and 162 or 55 per cent, 
of the awards were commutations. Only three petitions for com- 
mutation were refused. Of all court cases for 1914, commuta- 
tion was granted in at least 150, or 35 per cent. Only fourteen 
petitions for commutation were refused in the 428 records ex- 
amined for 1914. 

In the making of commutation there is no regularity in the 
method followed in determining the amount. Of the forty-one 
commutations allowed for fatal injuries in 19 13, twenty were made 
to dependents entitled, without commutation, to $5 for 300 weeks. 
The amount of the awards varied from $750 to $1,500, no given 
amount occurred more than three times, and only one agreed 
with the table of 5 per cent, commutations worked out by the 
secretary of the employers' liability commission for the guidance 
of the courts. 
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Nine of these awards were made between April i, 1913, the 
date when the amendment fixing the rate of commutation became 
effective, and the close of the fiscal year on October 31, 1913. Two 
of them granted amounts greater than the legally commuted value 
of the claim, but seven were below. The following compaHson 
shows the fluctuation in the awards and the reason assigned for 
allowing the commutation to take place: 

Gro** cw«i V0iu€ Amount Reason 

EntiiUdia Commuted Actually for 

JintttUdto atspercent, AwartM Commutation 

$1,500 $1,317.79 $750 First award $1,200 appealed 

to supreme court- and 
parties agree to $750 

1,500 1,317.79 900 Parties agree 

1,500 1,317.79 1,125 Agreement of parties 

1,500 1,317-79 i»250 Agreement 

1,500 1,317-79 1^275 i^eement 

1,500 1,317-79 i»275 Agreement 

1,500 1,317.79 1,317-79 First settlement for $750, but 

redetermined 

1,500 1,317.79 1,328 Not stated 

1,500 1,317-79 i»375 Agreement 

Two of these men, Andrew K. and George M., were killed in 
the same plant, a dry dock, on the same day, February i, 1913. 
The wages were the same and each left a widow as his sole 
dependent. The same judge made the awards in the same month, 
one widow got $1,275 and the other $1,375. Commutation accord- 
ing to law would have been $1,317.79. 

Particularly striking among the short commutations revealed 
by the 1914 court records were the following: 

The widow of a machine hand killed in a linoleum plant was 
entitled to $5.50 for 300 weeks, a gross sum of $1,650. The legally 
commuted value of this sum was $1,449.56, but the court allowed 
a lump sum settlement of $1,050, making a shortage of $399.56. 

The wife and three small diildren of a railroad laborer were 
entitled to $5 for 300 weeks when he was crushed at work. As 
the weekly benefit would not support the family in this country 
the mother applied for commutation in order to return to Eurc^e. 
The present value of her claim was $1,317.79, but the court 
allowed a settlement of $1,067.31 ; the shortage was $250.48. 

Discrepancies between lump sums legally due and lump sums 
actually paid occur also in non-fatal cases. 

Charles C. lost his right eye by injury from a concealed needle. 
As he was earning $12 a week, he was entitled to $6 weekly for 
100 weeks, or $600 in all. The court allowed a settlement by 
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"mutual agreement of the parties," of $175, a shortage of at 
least $400. 

From the foregoing facts it is apparent that the courts are 
much too willing to approve any agreement that may have been 
entered into between tfie parties. 

Not all lump sum payments, however, are made because future 
benefits have been commuted. Another reason, all too frequently 
found, for such payments is that by the time the award is made 
compensation payments are long overdue. In such cases it is 
customary for the court to award a lump sum covering all over- 
due sums, without discount. 

Varying Decisions 

Another harmful result of having the New Jersey compensa- 
tion law administered by the courts is the handing down of 
conflicting opinions by different courts in similar cases. 

For instance, the New Jersey law declares that "every con- 
tract of hiring made subsequent to the time provided for this 
act to take effect" is presumed to come under the act. This pro- 
vision is highly ambiguous. In the cases of workmen hired out- 
side the state but injured in the course of employment inside the 
state the courts have had difficulty in deciding whether the law 
applied or not, and two contrary groups of opinions have grown 
up. Some of the courts seem to hold that the place of hiring is 
the determining factor, and that the law cannot be made to apply 
to contracts entered into outside of the state, no matter where the 
injury occurs. Thus among the 1914 court records these two 
cases appear: 

Amos G., a railroad brakeman, was killed while on duty in the 
state of New Jersey. His widow's claim for compensation was 
rejected by the court on the ground that the contract of employ- 
ment was made in Philadelphia. 

Patrick S. lost the sight of one eye in a work accident occurring 
in New Jersey. His petition for compensation was dismissed 
by the court on the ground that the contract of hiring was made 
in New York, and that therefore the New Jersey law "has no 
application to the present case." 

On the other hand, some courts are just as emphatic that the 
place where the work is to be done, and not the place where 
the emplo)rment contract is made, is the decisive consideration, 
and award compensation accordingly. Perhaps the strongest 
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opinion on this side is to be found in Rogge v, American Radiator 
Company : 

John R., a sales agent, was killed in New Jersey by being 
thrown from an automobile owned by the company he worked for, 
in which he made his daily tours. The company contested the 
widow's claim on three points, one of which was that the con- 
tract of hiring was not made in New Jersey. The court over- 
ruled all three points, saying on the one in question : 

"The general rule to be deducted from the cases is that when 
contracts are made in one jurisdiction, to be performed, either 
wholly or partly, in another jurisdiction, such contracts are gov- 
erned by the laws of the jurisdiction where the performance is to 
take place, — ^the lex loci solutionis . . . 

"It seems to me that any other rule of law would work great 
injustice and hardship, and some illustrations might be cited to 
show this. I might refer to a factory in the city of Elizabeth, 
in this county, where more than 7,000 men and women are em- 
ployed ; under the contention of the respondent the owners of that 
factory could avoid responsibility to its employees for injuries, 
by making its New York office the place of hiring." 

Another point on which the courts are at variance is the 
attitude to take toward pa)rments occasionally made by employers 
in excess of the statutory compensation. Frequently the excess 
of such past payments is allowed by the court to be credited 
against payments still due. This is the view held in the follow- 
ing case : 

The employer of Henry M. paid $260 for his burial expenses, 
and the court allowed the amount in excess of the legal maximum 
of $100 to be deducted from the amount due the widow and 
daughter in weekly benefits. 

The conflicting view is that overpa)rments cannot be credited 
against future benefits. Thus : 

Joel H. was incapacitated 'for seventeen weeks. His wages 
being $16.50 a week, he was entitled to weekly benefits of $8.25. 
The company made a few payments of $10 a week and stopped. 
Upon appeal to the court a judgment of $8.25 weekly for fifteen 
weeks was secured, in accordance with the law. Against this 
award the company wished to set off the $1.75 weekly excess pre- 
viously given during a few weeks. The court, however, cited 
authority to show that compensation payments were expressly made 
periodical to serve in lieu of wages, that they could not be prepaid 
without authority to commute, and that consequently the excess 
would have to be considered as gratuity. Of the two payments 
of $10 each made during the first two weeks of disability, when no 
compensation was due, the court allowed $8.25 for each of these 
two weeks to be credited on future payments. 
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Further disagreement seems to exist between the courts as to 
the liability of railroads for compensation to employees killed or 
injured in interstate commerce. In a number of cases compensa- 
tion has been awarded to such employees, but Ernest P., a con- 
ductor, was struck by a passing train and died of his injuries. 
The court rejected the widow's claim for compensation on the 
ground that her husband was engaged in interstate commerce. 

In a number of cases of temporary disability, weekly pay- 
ments for a fixed number of weeks were ordered, althot^ the 
disability was at the time still continuing and its future duration 
could not possibly be known. 

Karl R. sustained a broken rib and elbow on August 8, 1912. 
On June 16, 1913, forty-three weeks later, the court approved an 
agreement for the pa3rment of compensation at $10 a wedc for 
150 weeks, or for 103 weeks after tfie decision. 

Some courts, however, refused to make awards running to a 
definite point in the future. It is interesting to note in this con- 
nection the comment of the judge who refused commutation in 
Tiemey v. Central Railroad of New Jersey: 

''In England, under workmen's compensation laws, the higher 
courts have held that the court's order of compensation cannot 
make prospective awards ; that in the first place a judge who did 
so would take upon himself the function of a prophet, and in the 
second place would shift upon the worldngnian die onus of showing 
a continuation of his incapacity if such incapacity existed at the 
end of the period for which compensation was allowed." 

It is equally true that if the actual disability proved less than 
that fixed by the court, the employer would have been assessed 
too much. Although the law provided that such cases might be 
reopened by either party, the delay and cost, for the decreased 
amount involved, tended to make this recourse impractical. Also, 
the courts in a number of cases approved settlements expressly 
stating that such settlement should be full and final. 

William T. was apparently permanently disabled by a fall 
which resulted in necrosis of the hip. He was under the law 
entitled to $5 a week for 400 weeks. The court, however, approved 
on November 12, 1912, the following agreement : 

"It is ordered that the sum of $600 be paid ... in full 
payment and satisfaction of all the personal mjuries devel(^d or 
as yet undeveloped sustained by the said William Tallon by said 
acadent, whether said William Tallon shall, within the period or 
one year hereafter, totally or partially recover from said injuries. 
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or whether said disability shall continue total in character, or 
whether such injuries shall result in death." 

A factor which interferes with the efficient administration of 
a compensation law by the courts is the fear entertained by many 
victimized workers that a court appeal will cost them their em- 
ployment. Nor are these fears of discharge for daring to claim 
one's legal due empty ones. In some cases they were fulfilled. 
Workmen have actually lost their positions for taking legal steps 
to obtain what was legally theirs ! 

Anthony E. suffered a scratched finger and the resulting infec- 
tion necessitated three operations, extending over a period of three 
and one-half months. The insurance company stopped payments 
after thirty weeks, and on the advice of his superintendent the man 
signed a release. Later, however, he consulted a lawyer, claiming 
$190 additional for his nineteen weeks' total disability. At his 
request the attorney wrote the employer, stating the law. Before 
the letter was received the superintendent told the man he would 
be dismissed if a letter did come from the lawyer. The letter 
arrived and the threat was carried out. 

Perhaps no one case so completely illustrates the delay, the 
expensiveness, the painful effects upon the family, and the general 
inadequacy of court administration, as that of a widow with five 
children who fought her case up through three courts, won at 
every point, but at the time of the latest information was still 
without a cent of compensation. 

James K. was killed on December 8, 1912, by a street car while 
working for a paving company. The street car company settled 
for $8(X> with the widow, who then sued for compensation from 
the paving company. Although the court of common pleas, the 
supreme court and the court of errors and appeals all sustained 
her claim, up to the time of the investigation she had received 
nothing. One daughter, thirteen years old at the time, went to 
work after the father's death, and after two years was receiving 
only $3.33 a week. The widow did washing and other day's work 
until she was no longer able. Another daughter, aged nineteen, 
was receiving $6 a week. There were also in the family a boy of 
fourteen, a girl of ten, and an older son, aged seventeen, who was 
sick and out of work most of the time. The wages of the two girls, 
and charity, were the sole support of the family. Nearly one-third 
of the compensation awarded her would, the widow declared, go 
to her attorney for taking the case to three courts. 

In short, administration of a workmen's compensation law 
through the courts, a number of separate and scattered tribunals 
already overburdened by their ordinary business and more or less 
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likely to be unfamiliar with the law, results harmfully in that: 
(i) serious delays occur, defeating one main purpose of a com- 
pensation law, namely, to care for the injured or his dependents 
financially during the period of no earnings; (2) fees necessarily 
paid to attorneys eat up large portions of the awards; (3) settle- 
ments in violation of the law are frequently sanctioned by the 
courts or even ordered by them on their own initiative; (4) con- 
flicting opinions are handed down, confusing and complicating the 
whole system and making justice a matter of location, not of law ; 
and finally (5) many meritorious claims are not pressed because 
of fear that court action will result in dismissal from employment. 
A more unsatisfactory system, from the injured worker's point of 
view, would be hard to devise. 

Irregular Settlements Outside of Court 

As previously shown, in the fiscal year 1912 only 6 per cent, 
of all compensation cases reported were taken to the courts. In 
1913 the percentage was 6.8 and in 1914 it was 6.6. As a result, 
there was no supervising authority to see that the vast majority 
of claims were properly adjusted, and in the very brief published 
reports of the employers' liability commission figures are given 
indicating that even on the face of the returns made by the em- 
ployers and the insurance companies there were a large number 
of cases in which the awards were not according to law. As our 
investigation has shown, there must be many more cases not re- 
ported to any authority, and it is among these that we expect to 
find the worst conditions. In not a few cases no compensation 
at all was paid, and as a result the wage-earner and his dependents 
were exposed to poverty and suffering. 

Mary A., a widow with six children, four of whom were entirely 
dependent on her for support, worked on a mangle in a laundry. 
Her arm was broken by the machine, resulting in a permanent dis- 
ability! No compensation was paid her, and her absence cost her 
her job. 

Charles S., a $10 a week laborer in a large asphalt manufactory, 
was killed on November 5, 1913. His four dependents received 
nothing. The case was never carried to court. 

In other cases only a meager fraction of the amount l^ally 
due was paid by the employer. 

The following table gives the amounts legally due and amounts 
paid by employers without supervision in certain fatal cases where 
the exact figures are available : 
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Amount Due 


Amount Paid 


$1,500.00 


$55000 


1,500.00 


600.00 


1,500.00 (at least) 


100.00 


1,31779 


750.00 


i»3i779 


800.00 



The law requires the payment of burial expenses up to $ioo. 
Employers failed to comply with this provision, however, in a 
large number of cases. 

The insurance companies, whose methods of payment have 
not been supervised in any way, have also been found to make 
grossly irregular settlements. The latest available figures, those 
for the year 1913, show that out of the cases in which reports 
were received, irregular settlements were made in a total of 206 
non-fatal cases. Out of these, 141 were instances of shortages 
varying from $1 to $760, eighty-eight of which occurred in settle- 
ments made by insurance companies. Workmen who sustained 
mashed fingers, crushed feet, injured eyes, pierced lungs and other 
industrial injuries, were given by casualty companies only a frac- 
tion of their legal due. It can hardly be claimed that such short- 
ages were the result of ignorance of the law. 

In the 206 cases, there were fifty-five lump sum settlements 
made without the approval of the courts, forty-one of which were 
made by insurance companies. 

One complaint made against the insurance companies is that 
they pay compensation for a time after the injury, but then, when 
a large part of the compensation has been paid, ask the injured 
workman to sign a release for the remainder of his claim. 

Mark F. received an injury which totally disabled him for a 
long period. After the insurance company had paid weekly bene- 
fits for nearly a year, it asked the man to settle the remainder of 
his claim for $50. The injured man consulted a lawyer, who 
brought suit and secured an award of $950. 

The joint investigation of workmen's compensation laws made 
by the American Federation of Labor and the National Civic 
Federation estimates that "not over 60 per cent, of the amounts 
payable under the New Jersey statute are being paid." The results 
just cited confirm this conclusion. 

Security for Payment of Compensation Awards 

For the protection of the worker from the danger of insol- 
vency or financial irresponsibility on the part of the employer, all 
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but seven of the twenty-four compensation states have made in- 
surance in some form compulsory upon the employer. Among the 
seven has been New Jersey, which has permitted insurance but 
not required it. As a result, in cases of business failure or lack 
of property on the part of the employer this investigation shows 
that even court action has been powerless to force the payment 
of the compensation legally due. 

Even the largest corporations sometimes become insolvent. 
In 1912, according to the report of the Bureau of Statistics of 
New Jersey, sixty-six manufacturing establishments in that state 
closed permanently. Ten of these gave bankruptcy as the cause 
of closing, ten went into the hands of receivers, four dissolved, 
two failed and two were "in liquidation." Moreover, the worker's 
insecurity is increased by the fact that compensation pa)rments 
not infrequently extend over as long a period as six or eight years. 

Here are two examples of the loss of compensation through 
the insolvency of the company : 

Antonio L. was killed while moving a building. He left a wife 
and three little children. Though the widow put her case into the 
hands of a lawyer, she could not collect anything because the firm 
was insolvent. She was unable to work and had to ask for chari- 
table assistance. 

Edward W. was permanently incapacitated for work by a frac- 
tured skull. After fifty weeks' benefits, or $500, had been paid, 
his employer went into bankruptcy. When the case came into 
court, on March 7, 19I4, the present worth of the remaining bene- 
fits was $3,016.68. On account of the employer's financial straits 
the court awarded Edward only $2,000. The failure of the New 
Jersey law to require the insurance of risks deprived this totally 
incapacitated man of $1,000 legally his. 

Even when the employer had insured himself, compensation 
to the injured workman was not, under the New Jersey system, 
thereby made certain. If the employer had become insolvent, the 
aim of the compensation act was defeated. Under the old system 
of common law liability, before compensation acts were passed, 
insurance companies issued policies which indemnified the em- 
ployer for judgments against him, but did not secure pa)rment to 
the injured workman. Under the New Jersey system the policies 
for compensation insurance ordinarily issued continued to be of 
that type. For example, a corporation became insolvent while 
liable for compensation to two injured workmen. The cases were 
taken to court and judgments were obtained against the company. 
The firm was insured, but since the policy merely protected the 
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employer against loss, and the employer, being insolvent, could not 
pay, nothing could be collected for the workmen. Where the law 
makes insurance compulsory, states have required that insurance 
policies do not simply indemnify the employer but secure the pay- 
ment of compensation to the workman. 

Then there is the danger of the employer's being financially 
irresponsible. A lawyer who made a specialty of compensation 
cases stated that this was not infrequent. Such case.s are especially 
likely to occur in the building trades, where a large proportion of 
the men are employed by sub-contractors. Because a sub-con- 
tractor had no collectable property, a lawyer has even been known 
to make no attempt to adjust the claim. 

Elmer P. was a painter who was killed by a fall, leavinp^ a 
young wife and baby who were clearly entitled to compensation. 
But the contractor for whom he had been working possessed no 
collectable property. The house in which he lived and even the 
automobile he used were in his wife's name. Because she could 
secure no compensation, the young widow was forced to leave her 
child to the care of others and to go to work in a factory. 

George C, a carpenter injured by the collapsing framework of 
a building, was disabled for over ten months. The employer was 
a sub-contractor. The owner of the buildin^^ was insured and the 
injured workman made claim for compensation from him but was 
refused. Suit was brought against the sub-contractor, who was 
held responsible; but as he had no property it was impossible to 
collect any compensation. The workman lost ten months' pay, 
lawyer's fee and the costs of medical attendance, including an 
operation. 

The conclusion to be drawn from these instances is admitted 
by the state employers' liability commission which has in each of 
its three reports to the legislature recognized the need of compul- 
sory insurance. 

Medical Attendance 

With reference to medical attendance, a justifiable objection is 
raised by the New Jersey workman that he is compelled to accept 
the doctor provided by the employer or pay the costs of medical 
services himself. The employer, or the insurance company if the 
employer is insured, stops compensation payments when the physi- 
cian attending the injured pronounces him fit to work. This latter 
difficulty has been eliminated, in states having boards or commis- 
sions to administer the law, by giving the administrative board 
power to appoint an impartial physician to examine the injured 
without cost or delay and report to the commission. 
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By far the most serious objection to the provision for medical 
attendance in the law is its inadequacy. $50, or two weeks* medical 
attendance, is frequently not enough to insure the early recovery of 
the injured and his restoration to full earning capacity. Besides, 
it often proves an injustice and a discrimination against accidents 
requiring a proportionately great amount of medical attention, in 
favor of accidents which require proportionately little medical at- 
tention but occasion a comparatively long period of disability 
during which compensation is payable. 

Of fifty men brought to the Newark City Hospital during four 
months in 1914 as the result of industrial accidents, the average 
time in the hospital for the forty- four non-fatal cases was twenty- 
four days. Of these cases, twenty-three remained under fourteen 
days, sixteen over thirty days, three over sixty days and two over 
ninety days. In twenty-five cases of fractures which could be 
identified as due to work accidents, the average time in the ho3pital 
was thirty-seven days. These are all more or less serious acci- 
dents, and do not include those which necessitated hospital attend- 
ance for less than a day or which received only first-aid treatment. 

Infection, which, in Wisconsin for the twenty-two months end- 
ing July I, 1913, caused more than 6 per cent, of all the disabilities 
of over two weeks' duration, frequently does not become serious 
in less than a fortnight. In such cases a burden is thrown on the 
injured worker which he should not be compelled to bear. 

Compensation for Total Disability 

In spite of successive amendments, the scale of compensation 
provided in the New Jersey act is one of the lowest in ^he country. 
The principle of compensation requires that the payment to an 
injured employee should be sufficient to enable him to provide for 
his family substantially as well during his disability as while he 
was working. Obviously any scale of compensation which does 
not enable a family to maintain a reasonable standard of living, 
to educate the children, and to provide for reasonable emergencies, 
is not sufficient to accomplish the purposes of a compensation act. 
Investigation of the operation of the New Jersey law leads to the 
conclusion that the scale of compensation is not sufficiently high 
to maintain the family properly, or to keep the victims of work acci- 
dents from becoming public charges. The law provides that dur- 
ing the period of temporary total disability the injured workman 
is entitled to 50 per cent, of his average wage, subject to a maxi- 
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mum of $io and a minimum of $5 per week, provided that if the 
wage is less than $5 the compensation is to equal the full wage. 

According to the report of the New Jersey Bureau of Statistics 
for 1912, 44.8 per cent, of all employees engaged in manufacturing 
received less than $10 per week, 23.9 per cent, received over $15, 
and only 8.6 per cent, received over $20 per week. Nearly one- 
half of the workmen in New Jersey, on this basis, would not be 
entitled to receive more than $5 a week, even after having received 
no compensation for the first two weeks. 

The family earning $10 a week, ordinarily pays from $8 to $10 
a month in rent. This deducted from the compensation leaves 
$2.50 to $3 a week for all other expenses. Families of more than 
three members cannot live on this amount. If the disability is not 
too extended, the family may have a savings account which can 
be utilized, and it is possible for an ordinary family to obtain some 
credit, leaving them, however, with reserve funds exhausted or 
with debts when the wage-earner gets back to work again. In 
case of any extended disability, however, either the wife or the 
children must go to work or the standard of living must be lowered 
beneath mere physical sufficiency. 

The Massachusetts scale of compensation provided previous to 
the recent amendment was substantially the same as the New 
Jersey scale. In its sixty-second annual report the Boston Provi- 
dent Association states that of 878 families aided during the year 
ending October 31, 1913, 103, or 13 per cent., were cases wherein 
accident or occupational disease was a factor and that, of those, 
forty were instances of work accidents. The amount of compen- 
sation (ordinarily one-half of the wages previously earned) in 
many instances proved inadequate for the current needs of the 
family. Of twelve instances in which aid was given for the two 
latter reasons, the average compensation received was $6.38 and 
the number in the family was six. 

Because of such results as this, Massachusetts in 1914, after 
two years' experience, increased her scale of compensation from 
50 per cent, to 66^ per cent, and greatly lengthened the period 
during which compensation is paid. 

New York and Ohio also pay 66^ per cent., California and 
Wisconsin pay 65 per cent., and Nevada and Texas pay 60 per cent. 
Germany, after careful study, long ago determined that two-thirds 
of wages constitutes reasonable compensation. It is often claimed 
that it is impossible without a compulsory law to pay more than 
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50 per cent., but Wisconsin, with an elective law and a 65 per cent, 
scale, has a larger proportion of her accidents under the com- 
pensation law than has New Jersey. 

The inadequacy of the compensation scale provided in the New 
Jersey act has been recognized by the state employers* liability 
commission which was created to observe the law and to make 
recommendations. In its report to the 1914 legislature the follow- 
ing statement was made: "In particular, we are of the opinion 
that the present rates were fixed at too low figures, due to the fact 
that our law was one of the first practicable acts and we were 
therefore lacking in the experience necessary in such cases." 

The New Jersey law places a maximum of $10 a week on com- 
pensation payable for both fatal and non-fatal accidents. In the 
building trades and in nearly all unionized industries the scale of 
wages is over $20 a week. The $10 maximum hits the skilled work- 
man who has been able to maintain a certain standard of living, 
and has perhaps planned a good education for his children. When 
a reserve is set aside for breakage in machinery, the high priced 
machines are not excluded. The maximum in New York is placed 
at $20 a week and in Texas at $15. 

The period during which compensation is payable for temporary 
total disability is limited in New Jersey to 300 weeks. When the 
disability is adjudged to be total and permanent, compensation is 
payable for 400 weeks. The number of cases of total permanent 
disability is very small. Out of over 21,000 accidents causing dis- 
ability of over two weeks in Massachusetts during 1913, only 
seven were determined to be of this class. They should, however, 
not be neglected. Compensation paid for eight years to a workman 
totally disabled may keep him from starvation during that period, 
but if he is permanently disabled he must then become a public 
charge, or be supported by relatives. Recognizing this, California, 
Illinois, Kentucky, Maryland, New York, Ohio and West Virginia 
allow compensation for life for disabilities that are permanent 
and total. In Nebraska, Oregon and Washington compensation for 
total disability is payable during the continuance of such disability. 
The number of such cases is so small that the total cost of an act 
is not materially increased by such a provision. 

Partial Disability 
For permanent partial disability the law provides 50 per cent, 
of wages for stated periods, ranging from three and three-quarters 
to 200 weeks, according to the nature of the injury. No allowance 
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is made for temporary partial disability, which is provided for in 
every other state compensation law except that of Iowa. 

The basis of compensation for partial disabilities is the esti- 
mated loss of earning power which results therefrom. Largely to 
facilitate administration New Jersey adopted a definite schedule of 
compensation for the various dismemberments. Such a schedule, 
however, is but an attempt by the framers of the law to fix an 
average loss of wage for all workmen for a particular disability. 
In reality, the eflfects of the same disability may vary widely in 
diflferent occupations. A compositor and a trench digger may each 
lose an index finger. The latter may suffer no loss in wage ; the 
former may have to seek some other occupation at a much lower 
wage. 

Benefits are based on the loss of wage-earning power in the 
nine states of Arizona, California, Kansas, Massachusetts, New 
Hampshire, Rhode Island, Texas, Washington and West Virginia, 
and the workman partially disabled receives a fixed proportion of 
the difference between the wages earned before and after the injury 
during the continuance of the disability. 

Another point not included in the New Jersey law in regard 
to partial disability is the making of a proper allowance, when the 
injured is a minor, for probable increase in earning power. The 
following case illustrates the injustice which may arise when this 
allowance is not made: Harry L., a fourteen-year-old boy, re- 
ceived an injury resulting in the loss of a foot. Since his wages 
at the time were but $4, he was entitled to only $4 weekly for 125 
weeks for this very serious handicap to his whole future industrial 
life. The compensation laws of seven states — California, Illinois, 
Iowa, Maryland, New York, Ohio and Wisconsin — require the fact 
that the injured is a minor to be considered in fixing benefits. 

Death 

In case of death, the New Jersey law allows the dependents 
benefits for 300 weeks, varying from 35 per cent, of weekly wages 
for one person to 60 per cent, for six or more. As to the adequacy 
of the percentage paid, the number of weeks during which it is 
due and the maximum limit of $10, the unfavorable conclusions 
reached in discussing "Total Disability" hold with even greater 
force for fatal accidents, where there is no hope that the income 
loss is only temporary. Under the New Jersey scale the majority 
of bereaved families receive only $5 a week. 
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If the compensation paid week by week is insufficient, obviously 
no saving can be made, and it is in order to inquire what will 
become of the families when the 300 weeks' period of compen- 
sation expires. No compensation act has been in eflfect long 
enough to determine the eflfect of the limited period of payment. 
Young children do not grow to working age in six years, and it 
is recognized as socially undesirable in most cases that mothers 
should go out to work leaving their half-grown girls and boys 
without oversight. To prevent this condition. New York, Oregon, 
Washington and West Virginia provide that the widow and de- 
pendents shall be compensated until death, remarriage or the com- 
ing of employable age. 

The inadequacy of the compensation provided has even been 
recognized by the courts : 

James H., a steamfitter, was earning, when killed, $12 a week. 
Under the law his family was entitled to $6 a week for 300 weeks. 
The widow testified that she could not live on this amount and a 
commutation was proposed such that the family would get $10 a 
week for approximately 150 weeks. By that time one of the 
children would have reached the employable age. This plan was 
approved by the judge. 

Waiting Period 

The New Jersey law provided that no compensation should be 
paid for the first two weeks after the inquiry. The investigation 
showed that a waiting period of this length causes exhaustion of 
savings, accrual of debts, a considerable amount of suflfering, and 
the seeking of a"id from charity. 

Benjamin L. was working in a candy factory for $9 a week. 
He was disabled by a bad burn on his hand, received while stirring 
candy. At his wage he was naturally living very close to the margin 
and had to ask aid from charity during the first two weeks. 

Occupational Disease 

Personal injuries due to occupational disease have not ordinarily 
been compensated although in the hatting, pottery, and smelting 
industries of the state there are a great number of cases of dis- 
ability which are directly due to the occupation.. New Jersey has 
acknowledged the menace to the workmen from occupational dis- 
eases by her scientific legislation for the prevention of compressed 
air disease and of lead poisoning. It is recognized that lead 
poisoning, which exists in about 150 trades, mercury poisoning 
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which exists in seven, chiefly among which is that of felt hat 
making, and many other diseases, are caused by the trade and are 
as incidental thereto as the more dramatic injury to the workman 
by accident. 

The compensation laws of Great Britain, Switzerland and Ger- 
many expressly include occupational diseases. So does the Kem- 
McGillicuddy bill for employees of the federal government which 
was favorably reported by the House Judiciary Committee. The 
supreme court in Massachusetts and three successive courts in 
Ohio have held that the law in those states includes as personal 
injuries industrial diseases as well as accidents. Every argument 
which can be brought forward in favor of compensation for in- 
dustrial accidents, which is now acknowledged to be humane, just 
and reasonable, applies with equal force to compensation for oc- 
cupational diseases. 

Non-Resident Alien Dependents 

New Jersey, Maryland and New Hampshire are the only three 
states which forbid the payment of compensation for the death of 
a workman to his non-resident alien dependents. Such discrimina- 
tion, depriving needy dependents of benefits simply on account of 
where they live, is expressly forbidden by ten states as well as by 
most foreign countries. Edmund O., for example, an eighteen- 
year-old chauffeur of Irish parentage, was killed by the overturn 
of the car he was driving. His employer paid $io for medical 
expenses and $183.50 for burial, but as the "injured's dependents 
are aliens", they received nothing at all instead of $2,700 in weekly 
benefits which they could have claimed if living in this country. 
Furthermore, Tony G., Peter L. and Samuel K., three contractors' 
laborers, were killed together on July 3, 1914, by rock falling 120 
feet upon them at the bottom of a shaft where they were working. 
All three were married. Ordinarily their wives and any dependent 
children they might have had would have received at least $5 weekly 
for 300 weeks. 

Conclusion 

In conclusion, it may be stated that the New Jersey law of 191 1 
does not furnish adequate compensation to injured workmen or 
to their dependents. Moreover, the payment of compensation is 
neither prompt nor certain. An unnecessarily large proportion 
of money due the employee is still used up in litigation. The law 
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provides a tribunal which is so slow in procedure, and so expen- 
sive, that in the majority of disputes the injured actually has no 
recourse. Much of the hostility between employer and employee, 
and much of the waste and injustice that existed under the old lia- 
bility system, remain in New Jersey, because the machinery which 
gave rise to the evil practices under the old system has been re- 
tained for administering the new. Experience in other states has 
shown that these evils can be eliminated by an adequate compen- 
sation scale, guarantee of reasonable and well-r^^lated insurance, 
and the creation of a supervising board with summary power in 
the settlement of disputes. 

John B. Andrews, 
Secretary, American Association for Labor L^slation. 

New York City. 
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MERCER BEASLEY. 

In every department of human affairs there have been certain 
men who have achieved unusual distinction as leaders in thought 
and accomplishment. A man of such stamp was Mercer Beasley. 
Within his sphere — ^the jurisprudence of the State of New Jer- 
sey — during the thirty-three years that comprise his term of service 
upon the bench of the Supreme Court as Chief Justice, he dis- 
played such superior qualities of intellect and character, that his 
judgment and influence not only affected, and, to a certain degree, 
controlled the immediate decisions, during his long regime, of the 
tribunals of which he was so prominent a member, but the com- 
manding contact of his great mind has firmly established certain 
basic rules of law, and his opinions have been, and will continue 
to be infused into those of later jurists. 

The period of his Chief-Justiceship was an epoch of almost 
unprecedented social and commercial expansion and development. 
He assumed his office a little more than a year before the sub- 
sidence of the greatest upheaval in the history of our nation, and 
so inaugurated his judicial career almost simultaneously with 
the commencement of that period of readjustment that followed 
the close of the Civil War. New exigencies of commerce and busi- 
ness then b^;an to manifest themselves and in the wake of this 
progress of events came the necessity for a correspondingly wide 
expansion of the law to enable it to keep pace. It thus became the 
function of the l^;al tribunal over which Chief Justice Beasley 
presided, as the chief interpreter and applyer of the law, "the bond 
and basis of civil society," to adapt it to the advancing and chang- 
ing conditions of the time and render it adequate to properly 
govern and sustain the newly developed relations among men. It 
was a formative period of jurisprudence, and a solemn responsi- 
bility to both present and future generations devolved upon those 
whose duty it became to mould the law into a condition to meet 
these new requirements and to provide for future possibilities. 
With the co-operation of the many eminent jurists who were his 
associate justices, Mercer Beasley revealed his genius by the won- 
derful manner in which every question and problem that arose was 
solved. As was said of him in a memorial presented to the court 
at the time of his death, "Chief Justice Beasley's calm and philo- 
sophic mind surveyed, as from a vantage ground, the whole realm 
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of law, and mapped it for posterity." His name shines pre- 
eminent among those of the many distinguished jurists of New 
Jersey. 

Mercer Beasley was bom in Philadelphia March 27th, 18 15, and 
came of excellent ancestry. His father, the Reverend Frederick 
Beasley, who was of English lineage, was bom in North Carolina 
in 1777, educated at Nassau Hall, Princeton, and ordained in the 
Episcopal Church in 1801. The Rev. Mr. Beasley was given im- 
portant charges in Elizabeth, New Jersey, Albany, New York, and 
Baltimore, Maryland, successively, and in 1813 became Provost 
of the University of Pennsylvania where he also held the chair of 
Mental and Moral Philosophy. He was the author of several 
important pamphlets which attracted attention in Europe, and he 
became favorably known by his metaphysical work in defense of 
the philosophy of Locke. He died on November 2d, 1845. The 
mother of Mercer Beasley was related to Isaac H. Williamson, 
who served as Governor and Chancellor of New Jersey and later 
became young Beasley's preceptor. 

In 1830, when Mercer was fifteen years of age, his father 
accepted a call to St. Michael's Church in Trenton, and brought 
him to the city in which he spent the remainder of his life. Having 
been tutored by his father, Mercer entered Princeton University 
as a Junior, but left after completing one year's study, and imme- 
diately commenced to study law, continuing his classical education 
under the guidance of his father. It is probable that he soon 
became absorbed in the law to the exclusion of his other studies, 
as his son is authority for the statement that his mastery of Latin, 
Greek and the higher mathematics was acquired by his own un- 
aided study long after he became a lawyer. The exceptional advan- 
tages that his leamed father's assistance gave him in his academic 
pursuits were continued in his legal studies, for he entered upon 
the service of his clerkship in 1834 in the office of Samuel L. 
Southard, the eminent lawyer and statesman, and later became a 
clerk to his relative. Chancellor Williamson. As a student he dis- 
played a fervent love for research and extensive reading, a passion 
which neither the passing of years nor the assumption of responsi- 
bilities could extinguish. Mr. Beasley was admitted to the Bar as 
an attomey in 1838, and as a counsellor in 1842. 

Upon his admission, he did not immediately apply himself 
with assiduity to the practice of his profession. His health Was 
precarious and, in order to conserve it, he was obliged to devote a 
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considerable portion of his time to out-of-door recreations, becom- 
ing quite an adept marksman and a skilful and enthusiastic hunter, 
a sport in which he frequently indulged in his vacations while 
Chief Justice. He used to relate to his family that in his youth, 
when funds were scarce, he often debated whether to spend his 
savings for law-books, or for a horn of powder, and frequently 
decided upon the latter. Another favorite diversion was the game 
of billiards, for which he contracted an enduring fondness during 
his college days. 

At this period Mr. Beasley did not seek clients, opened no 
office, and entirely disregarded the routine usually adhered to by 
young lawyers. He did not entirely neglect the practical si^de of 
his profession, however, as occasionally he engaged in the pains- 
taking conduct of trivial cases in the Justices* Courts, in those days 
of some consequence in the court system of the state. But this 
work was merely an adjunct to his real preparation for the great 
career that he undoubtedly was already contemplating, for he. 
shunned a steady practice. Instead, while nourishing and advanc- 
ing his physical strength, he was quietly, but constantly, concen- 
trating his attention upon the rigid and thorough investigation of 
the law in its every aspect. 

Until revealed later, few of his acquaintances suspected the 
great reservoir of learning that he was thus collecting in his re- 
tentive mind ; none discerned the latent genius of this studious but 
unostentatious and retiring young man, whose outward traits in 
no way presaged his great future. Many, in fact, deemed him a 
youth more prone to indulge in sporting proclivities than to follow 
the sober pursuit of his chosen profession. If their surmise was 
correct, his strong will must soon have completely eradicated such 
idle propensity from his nature, for after he finally did decide to 
advance to his proper place in the front rank of the Bar and 
throughout his extended term of service on the Bench, he worked 
incessantly, with almost unparalleled industry, not laying down his 
burden until death relieved him of it. 

About ten years elapsed after his admission to the Bar before 
Mercer Beasley emerged from his partial retirement. As has been 
stated, to some extent he had trained himself in the Justice's Courts 
for the handling of litigation. He now determined to assume the 
general duties of his profession, and cultivate a clientele. He estab- 
lished no permanent office until about 1850, but met his clients by 
appointment upon the street or at his home. He then rented a 
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large parlor in the first floor of a Trenton dwelling and used this 
as his oflice. He had married Miss Frances Higbee and for a 
time resided at the old Higbee homestead directly opposite the 
State House on West State Street. Later he erected a residence 
on East State Street and, in accordance with the then prevailing 
custom, added an extension, which served as his ofiice. He pos- 
sessed a few reference books, the nucleus of the splendid library 
that he later accumulated, but he generally used the State Library 
for legal research. He had no assistants, always preferring to 
rely upon his own investigation and judgment, even as to details. 
Although an ideal counsellor, Mercer Beasley never became an 
office lawyer, nor did he ever acquire an extensive real estate or 
mortgage practice. He preferred the purely legal work that is 
performed by the active advocate and his natural element was the 
court-room. That trying period of "watchful waiting" that in- 
evitably confronts each newcomer to the Bar was encountered by 
him, and, as he afterwards confided, his discouragement often led 
him to contemplate the abandonment of the profession; but his 
hope was sustained by the encouraging counsel of his former pre- 
ceptor, Mr. Southard. As his practice developed he proved himself 
an indefatigable worker, not only devoting the entire day to his 
work, but consuming a portion of almost every night in consulting 
clients and preparing his cases. He persevered, soon his activities 
attracted attention, his unusual ability was recognized, and he was 
given ample opportunity to exercise it. From this time his strong 
and brilliant mind continued to exert a perceptible and steadily in- 
creasing influence in the legal tribunals of the state. His clear 
grasp of legal principles and general attributes as an astute advisor 
and effective advocate gained the respect and admiration of the 
community, and ere long he occupied a place among the foremost 
lawyers of the time. His services were in great demand and he 
participated in most of the important litigation arising in Trenton 
and the adjacent communities. His name first appears in the re- 
ports as associate counsel with the noted William Halstead in the 
case of the Delaware & Raritan Coal Company v. Lee,^ decided in 
October term, 1849, ^ which his side was successful. The same 
volume contains another case, Ridgway v. Executors of English,* 
where Beasley, associated in this case with Vroom, was nonsuited 
on a rule to show cause, on reserved questions. Thereafter, until 

*22 New Jersey Law, 243. 
*22 New Jersey Law, 409. 
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his elevation to the Bench, the reports abound in cases in which he 
appeared. 

At this time Trenton contained many men of prominence and 
experience at the Bar, and Mr. Beasley was put upon his mettle in 
coping with them as adversaries, as well as in collaborating with 
them as associate counsel. He acquired particular distinction as an 
expert in the intricate and exacting science of special pleading. 
Despite his general antipathy for technicalities, his fondness for 
this branch of the practice, which was then of great importance, 
was of such intensity that, in the words of Justice Van Syckle, he 
became so proficient that ''none of the old masters in that branch 
of the law excelled him ; he would have been a worthy contestant 
for supremacy with the most adroit of them." 

Before the Bar he displayed a complete mastery of the prin- 
ciples of his profession — ^the natural and inevitable result of the 
years of diligent preparation. His rather tall, erect form and im- 
pressive, if not handsome, countenance gave him a dignified and 
commanding presence which was heightened by his courtly de- 
meanor and respectful attitude toward counsel, witnesses and 
court. He was skilful and resourceful in argument, and always 
possessed a remarkable faculty for discerning and pointing out the 
determining points of a proposition or case and a facility for apply- 
ing with unerring precision the principles of law pertinent to any 
combination of facts or circumstances. He was an effective speaker 
before juries as well as in the appellate courts. His clear enun- 
ciation and well modulated voice compelled attention, he clothed 
his logical arguments in the choicest rhetoric, and spoke with a 
confidence and earnestness that were unusually convincing. 

His practice continued to expand and increase, but, although he 
concentrated his faculties almost entirely upon the law, he became 
mildly interested in politics and occasionally delivered campaign 
addresses on behalf of the Whig party. Upon the advent of the 
Republican party, he affiliated himself with the Democrats, with 
whom he was identified for the remainder of his life. 

He was the defeated candidate for Mayor of Trenton in 1850 
and had previously aspired, without success, for election to the 
Assembly. These defeats, which were solely the result of general 
party reverses prompted him to determine never to seek elective 
ofHce again, and to this resolve he steadfastly adhered. 

He was, however. City Solicitor of Trenton and also served as 
President of its Common Council. His reputation as a lawyer of 
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extraordinary attainments made him so prominent that, when Chief 
Justice Whelpley died, in 1864, public and legal opinion seemed 
unanimously centered upon Mercer Beasley as the man best quali- 
fied to be his successor. Chancellor Green, who had himself been 
Chief Justice, immediately recommended his appointment to 
Governor Joel Parker. Before three weeks had elapsed he was 
nominated and confirmed as Chief Justice of the Supreme Court 
of New Jersey, at the age of forty-nine. He first occupied his new 
position on March 8, 1864, and commenced a service that was to 
continue for thirty-two years and eleven months, the longest period 
of any Chief Justiceship in New Jersey and almost equal to the 
term of thirty-five years served by Chief Justice Marshall in the 
United States Supreme Court. At the expiration of his first term 
in 1871, he was reappointed by Governor Randolph; in 1878, by 
Governor McClellan ; by Governor Abbett in 1885 ; and again, for 
his fifth term, by Governor Abbett in 1892. It will be observed 
that his nomination each time was made by a governor of the same 
political faith as himself ; but he became so highly esteemed that 
long before the conclusion of his first term his continuance in office 
was assured, regardless of the politics of the administrations dur- 
ing which his terms might end. 

As in the case of John Marshall, who was appointed Chief 
Justice of the United States Supreme Court without having pre- 
viously held any judicial office, so Mercer Beasley was not pro- 
moted from a humbler seat upon the Bench. It was a sudden 
ascension from the varied activities of a successful practitioner to 
the presidency of a high court, composed of distinguished justices 
of long experience upon the Bench. But so eminent was his ability 
as a lawyer, and so complete seemed his equipment for his new 
duties that the State had entire confidence in his capacity to 
perform them satisfactorily. With modest dignity and a deep 
realization of the solemn responsibility that his office entailed, he 
took his position, presiding over the Supreme Court and sitting 
in the Court of Errors in a manner that was considered marvelous 
by his colleagues, who knew his judicial inexperience. Although 
considerate and uniformly courteous to his associates, he main- 
tained the supremacy of his rank and was always treated and recog- 
nized as Chief Justice in fact as well as name. 

He first rendered a decision in the Court of Errors and Appeals 
in the March Term, 1864, delivering the opinion in Eames v. 
Stiles,* involving the nature and history of Writs of Error. The 

■31 New Jersey Law, 490. 
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Chief Justice delivered a brief but masterful opinion which dis- 
closed a most careful investigation of this form of remedy. The 
new Chief Justice prepared every reported opinion of this term, 
a manifestation of the diligence that he continued to display 
throughout his judicial career. 

His written opinions from the beginning were models of clear 
legal analysis, couched in pure and vigorous diction, and he seemed 
to have an innate faculty for throwing the light of his knowledge 
directly upon the controlling point in the controversy, brushing 
aside all the unessential matter injected by counsel which tended 
to obscure the real issue. He possessed an accurate off-hand knowl- 
edge of the most abstruse legal principles, and his opinions, some- 
times containing decisive points that entirely escaped the attention 
of both counsel, were always illuminating. His use of unfamiliar 
words, frequently of his own construction, and unusual sentence 
structure often renders the full meaning of his statements rather 
obscure, but close perusal unfolds his subtle reasoning and there is 
a revelation of perspicuity in his thought. In his trials at Circuit, 
however, his charges to juries were direct, simple and adapted to 
the understanding of his auditors. 

A distinctive feature of his opinions is that they contain few 
citations, but convey the impression that he who wrote them felt 
either that the principles he enunciated were so obviously correct 
and well-known that reference to precedents would be superfluous, 
or that the rule he laid down was so clearly logical, that authorities 
either way should not be permitted to affect the result. I do not 
mean to intimate that he disregarded the doctrine of "stare decisis" ; 
on the contrary he religiously upheld that rule, which is both the 
anchor and the compass of jurisprudence. But he realized its 
limitations and did not hesitate to repudiate and refuse to follow a 
decision that was palpably erroneous and unsound. True, his 
opinions contain references to prior cases and to commentaries, but 
these are included usually to explain and illustrate, rather than to 
justify or strengthen his decision. One feels as he reads his 
opinions that he spoke the law and that he himself was sufficient 
authority for his statements. All was reduced by him to such 
simple and distinct principles and applied with such logical exposi- 
tion that he carries conviction by the force of his own reasoning. 

He had contempt for briefs containing an exhaustive and ex- 
hausting array of authorities, few of which, the Chief Justice once 
declared, the citers had even read, but had acquired this false show 
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of learning by practicing "petit larceny on the Digests." He 
favored careful references to a few controlling cases on each point, 
supplemented by careful argument based upon them. 

Chief Justice Beasley always considered the law as ancillary 
to the promotion of justice. Mr. Justice Bergen, in Volume VI of 
"Great American Lawyers," relates that "on one occasion a newly 
appointed judicial officer applied to him for suggestions regarding 
the due performance of his professional duties and was told 'first 
ascertain which of the litigants has the right on his side, and when 
you are sure about that, find the law, as you always can, required to 
make justice prevail.' " 

In reviewing his judicial career, it is impossible to select any 
particular division of the law to exemplify his importance in 
shaping and developing the present body of New Jersey jurispru- 
dence. He did not specialize as a judge or confine his labors 
to any certain branch of the law. Nor was he destined for any 
peculiar mission such as the interpretation of the Federal Constitu- 
tion by which John Marshall gained immortal honor. The seeds of 
Mercer Beasley's greatness were sown over the whole broad field 
of the law and blossomed forth with equal splendor in every part. 
His fame rests upon the wonderful product as a whole, of his tiiird 
of a century of continuous service, his every duty performed with 
uniform brilliancy and thoroughness, and his life-work perpetually 
illuminating every nook and cranny in the great structure of the 
law. 

It may be interesting to refer to the trend of his thought upon 
a few subjects as revealed in his opinions. He was inclined to be 
very strict in his construction of statutes, always refusing to specu- 
late as to the probable purpose of the legislature, where the eflfect 
would be to vary the clearly expressed terms of the act ; but he did 
not hesitate to vitiate enactments that were either unconstitutional 
or otherwise substantially defective. He maintained the sovereignty 
of the state, but recognized its constitutional obligations to the 
Union, holding that extradition as r^^lated by the Federal Con- 
stitution was an absolute legal duty imposed upon a state as dis- 
tinguished from the generally accepted theory that it is an exercise 
of comity only. 

His decision in Grove v. Van Duyne,* is a careful exposition 
of his views upon the personal immunity of judges for their official 

*44 N. J. Law, 655, 43 Am. Rep. 412, Currier & Bate, Cases on Torts, 
204. 
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mistakes. He carefully guarded the right of property from the 
misuse of the authority of the State, declaring in Agens v. Newark,' 
that assessments for street improvements must be limited in amount 
to the benefits conferred and not arbitarily fixed under the taxing 
power. But in Beseman v. P. R. R. Co.,* in a characteristic opinion 
he gives wide scope to the legislature to legalize that which would 
otherwise be a nuisance and thus indirectly even confiscate private 
property without compensation. 

His deep-rooted fondness for the common law did not warp his 
judgment in the field of equity, as may be seen in his many 
Chancery appeal decisions contained in C. E. Green's and Stewart's 
Reports. 

The Chief Justice had not occupied his position two years before 
there arose a political and l^;al situation which was well calculated 
to severely test his judicial capability and moral fibre. The Jersey 
City Police Department was under the control of the city Common 
Council, and an atmosphere of scandal pervaded all transactions 
concerning the demoralized force, which had degenerated into a 
mere political instrument of the local Democratic organization, then 
dominant in the city. The State Legfislature at the time was Re- 
publican, and it determined to ameliorate conditions, and incidently 
deprive the Democrats of valuable patronage, by establishing a 
police commission, to be appointed by the Governor, and confirmed 
by the Senate, which was to supersede the Common Council in the 
administration of police departmental affairs. The bill passed both 
houses, but the signatures of the speaker of the House and Presi- 
dent of the Senate and the approval of the Governor were applied 
to the original bill, without the amendments, and in this condition 
it was filed with the Secretary of State. 

The commissioners were duly appointed and confirmed and then 
the discovery was made that the amendments were not included in 
the Act as filed. The new board proceeded to assume the reins of 
the department, but the city authorities resisted this attempt and 
refused to recognize the board. The commissioners made appoint- 
ments and as a result Jersey City was protected by two distinct 
police forces. The crisis came upon pay day. The City Treas- 
urer declined to honor the drafts of the Commissioners, and the 
Chief of Police likewise ignored the orders of the Board. There- 
upon, two writs of mandamus were applied for; one to compel 

*37 N. J. Law, 415. 
•50 N. J. Law, 235, 13 Atl. 164, Currier & Bate, Cases on Torts, 413. 
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the police chief to submit to the authority of the Board of Com- 
missioners and deliver up certain property and records pursuant 
to the statute in question, and the other to compel the City Treas- 
urer to accept their drafts in obedience to the same law. 

The Democratic defendants contended that the Act had never 
been constitutionally passed, and relied upon the journals of the 
Legislature to prove the generally conceded circumstances of the 
exclusion of the amendments, which, by the way, were acknowl- 
edged to be quite unimportant. 

The political and legal interest throughout the State became 
intense, and the decision of the Supreme Court, where the appli- 
cation was argued exhaustively before the main court, was awaited 
with eagerness. The Chief Justice owed his appointment to the 
Democratic party. He was comparatively young, and his future in 
some measure depended upon its pleasure. But he never wavered. 
That lofty sense of honor and justice, that total lack of all selfish 
personal ambition, and that recognition of the sanctity of the law, 
which characterized his career, now asserted itself and rendered 
him totally oblivious to all extraneous considerations, not directly 
pertinent to the legal merits of the controversy. He prepared and 
delivered the unanimous opinion of the Supreme Court in favor of 
the validity of the Act, declaring that the courts are not at liberty 
to inquire into or dispute the veracity of the duly authenticated 
acts of the Legislature, and that "my general conclusion, then, is 
that both upon the grounds of public policy, and upon the ancient 
and well settled rules of law, the copy of a bill attested in the man- 
ner above mentioned, and filed in the office of the Secretary of 
State, is the conclusive proof of the enactment and contents of a 
statute of this state, and that such attested copy cannot be contra- 
dicted by the legislative journals or in any other mode." The 
opinion is to be found in Pangbom et al. v. Young.'' 

The Police Commission assumed control of the Department and 
this form of rule was afterwards maintained with satisfactory 
results. Mr. Jacob Weart, who was associated with Mr. Cort- 
landt Parker as counsel for the relators, points out that the decision 
was immediately thereafter followed in Minnesota; and that sub- 
sequently a case arose in California where the opinion of Chief 
Justice Beasley was not only approved and followed by that court, 
but the Judge who decided the case was so pleased by the New 
Jersey decision that he sent our Chief Justice a complimentary copy 
of his opinion. 

*32 N. J. Law, 29. 
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This decision meant much to the Chief Justice, for it developed 
in him a fuller consciousness of his strength and a greater degree 
of confidence and independence of thought, and it brought the 
entire State to a realization of the calibre of the man who presided 
over its Supreme Court. 

His decisions were not often reversed by the Court of Errors 
and Appeals, but one notable exception occurred in 1886 in the 
litigation arising out of Governor Abbett's Railroad Taxation Act 
which Beasley declared unconstitutional. This decision threw the 
State into confusion, as it was not only deprived of its chief source 
of revenue for the ensuing fiscal year, but subjected it to the 
necessity of refunding to the railroads the enormous sums of 
money that they had already conditionally paid. An appeal was 
taken and a few months later Chief Justice Beasley's decision was 
overruled and the Act maintained. 

An interesting feature of the work of the Chief Justice in the 
Court of Errors and Appeals was his occasional conflict with the 
able Chancellor, Abraham O. Zabriskie. In such instances their 
struggles to sway the majority of the court in arriving at what 
each considered the correct conclusion, were models of legal debate. 
One of the most titanic of these clashes may be found in the case 
of Stevens v, Paterson & Newark R. R. Co.,® in which the Chief 
Justice carried with him the concurrence of the majority of the 
court, but the strong dissenting opinion of the Chancellor was fol- 
lowed by two of his associates. 

The fame of Mercer Beasley is not confined to New Jersey. 
In every state in the Union his name commands respect and he 
is one of the few of the state justices familiar to lawyers through- 
out the Union. The Trenton Times in editorial comment upon his 
death related that a New Jersey traveller while attending a trial 
in the court of Auckland, New Zealand, was startled to hear a 
barrister conducting a case mention the name of Chief Justice 
Beasley and cite one of his opinions as authority. At the termi- 
nation of the case the English Court adopted, with complimentary 
comment, the reasoning of the great New Jersey jurist. 

Near the close of his long life, Chief Justice Beasley again 
had the opportunity to render a decision of vast political significance 
and to quiet a tumult that had shaken the State for weeks, frus- 
trating the exercise of the governmental functions, and completely 
disrupting the State Legislature, where the controversy arose. 
In Sackett's "Modern Battles of Trenton" will be found an in- 

•34 N. J. Law, 532. 

Digitized by VjOOQ IC 



82 NEW JERSEY LAW REVIEW. 

teresting account of the conditions that led up to the situation, 
unparalleled in New Jersey. A string of race-tracks drew to 
New Jersey a horde of rascals whose gambling netted the pro- 
prietors and their cohorts enormous profits. The returns from 
a single track averaged $4,000 a day. They became a powerful 
factor in the politics of the State, having large interests to sub- 
serve and unlimited wealth to invest in political ventures. Their 
suppression was made the campaign pledge of the Republican 
party, and, despite devious political moves in the nature of gerry- 
mander bills and the like, the ensuing election resulted in an over- 
whelming Republican victory. The Democratic hold-overs in the 
Senate devised a plan to prevent the seating of the newly elected 
members, claiming that the Senate is a continuous body and that 
the hold-over Senators had the exclusive authority to pass upon 
the qualifications of new members. Governor Werts, a Democrat, 
sustained this contention. In a tumultuous and dramatic session 
the claims of the new members to seats were repudiated and, as 
a result, two State Senates were organized. Violent battles for 
possession of the Chamber occurred. The Republicans threatened 
to have the Republican Sheriff swear in a posse of special deputies 
to assist them, and in reply the Democrats declared that they 
would meet this move by having the Democratic Governor summon 
the State Militia to oppose such reinforcements. To avert blood- 
shed, both plans were dropped, but the situation became more 
and more chaotic. Urgent matters were being neglected and 
all legislation was at a standstill. The State and nation were 
observing the events with anxiety. Each side was equally obdurate 
and finally it was determined to seek the aid of the court. An 
imposing array of counsel appeared to present the claims of the 
rival Senates, Thomas N. McCarter, Cortlandt Parker, Joseph 
Coult, Samuel H. Gray, and John W. Griggs representing the 
Republicans; and Allan M. McDermott, Frederick W. Stevens, 
Richard V. Lindabury, and Attorney-General Stockton arguing 
for the Democrats. 

The Republicans contended that the credentials of election 
entitled the holder to his seat, and that the Senate's authority to 
pass upon the qualifications and election of the members was 
not acquired until twenty-one counties were represented on the 
floor of the Chamber. 

The arguments advanced on behalf of the Democratic mem- 
bers were, briefly, that the Senate is a continuous body; that the 
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applying Senators-elect were not full-fledged Senators until their 
credentials had been accepted by the hold-over Senators who con- 
stituted for this purpose the Senate of New Jersey, a quorum 
of which had the right to effect a temporary organization. 

Politicians and lawyers hazarded many guesses as to the forth- 
coming decision of the court, and numerous large wagers were 
made upon the outcome. Some feared that the court would 
decline to accept jurisdiction over a question concerning a co- 
ordinate branch of the government. Others predicted that it 
would merely make suggestions as to a method of compromising 
the rival claims. The Supreme Court suspended its decision for 
several days and then reached a conclusion which was concurred 
in by all except one of the judges, former Governor Abbett. The 
day arrived upon which the opinion was to be pronounced. It 
was expected that the aged Chief Justice would render the de- 
cision. The old Supreme Court Room contained an anxious and 
expectant throng of spectators. Prominent citizens in all walks 
of life attended, although judges, lawyers, and legislators pre- 
dominated. Finally the nine members of the court filed into the 
chamber led by the gray-haired Chief Justice, now eighty years 
old, his black-robed body bent by the weight of time, and his 
face deeply furrowed with lines of thought and care. Despite 
his feebleness, he had written with his own hand the decision of 
about five thousand words which he was about to deliver! His 
first words were waited with bated breath, and when he prepared 
to read a solemn hush spread over the room. He broke the 
silence with his mellow voice and as he proceeded to read, slowly 
and deliberately, the tense feeling of awe became even more 
pronounced. The opinion was lengthy, but the interest did not 
abate, until he concluded in the following words : "In our opinion, 
when a majority of the Senators organized the Senate and elected 
Mr. Rogers its President, such action was and is conclusive upon 
this court, as well as upon all departments of the government."* 
These words embodied the decision, which was again adverse to 
the Democratic party, but which was accepted without murmur by 
all persons, and a critical episode in the history of the State had 
passed without serious consequences. 

Mr. Beasley's nature was absolutely devoid of egotism, and 
inordinate personal ambition never entered his mind to corrupt 
its judicial functions. His constant and supreme solicitude was 

•Wcrts V. Rogers, 56 N. J. Law, 480, 28 Atl. 726. 
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for the correct evolution of New Jersey Law. He guarded against 
the creeping in of an unsound principle as sedulously as an anxious 
mother would protect a child from the germs of disease. It was 
customary for the members of the Supreme Court to meet in 
conference at the Chief Justice's home in Trenton. A member 
of his family relates that after dinner preceding such meeting 
and while awaiting the arrival of his colleagues, the Chief Justice 
would often appear preoccupied and concerned, pacing back and 
forth with head bowed. Then he would pause, lift his thought- 
seamed face, tinged with a shade of sadness by heartrending 
private griefs, but now totally transformed with enthusiasm, and 
with his piercing grey eyes aglow, exclaim: "O, if I can only 

win over Justice , this point will be settled correctly 

forever." He had great courage in adhering to his carefully 
formulated conception of a legal proposition, and, although he 
never failed to give careful attention to the counsel and opinions 
of his associates when aroused in a case, his firmness and earnest- 
ness, as well as the persuasion of his logic, rendered his thought 
dominant in the tribunals in which he sat, to a greater degree 
than is usual. 

In his private life, despite his high position and unusual mental 
acquisitions he was easily approached and had a most attractive 
personality. His tastes and habits were extremely simple and 
his most prominent trait was modesty. As a conversationalist 
he was original and versatile, and he took much pleasure in the 
companionship of men of intellect. Justice Bradley of the United 
States Supreme Court, who has been denominated the most 
learned jurist that ever adorned that Bench, was his intimate 
friend and invariably his companion during the summer vacation. 
The Chief Justice was an omnivorous reader, and his taste was 
not confined to any certain branch of literature. He not only 
found solace in the old masterpieces, but he loved Dickens 
and Thackeray, and delighted, in his leisure hours, to 
revel in what he called his "summer library", the current books 
of fiction. When melancholy crept upon him, or hard work dis- 
tressed him, or if, for any reason, his mind required comfort 
or diversion he would turn to some Greek tragedy or book of 
philosophy and translate passage after passage into English until 
he felt sufficiently weary to rest peacefully, when he would retire. 
He had no aptitude for mathematics and once said he detested 
the sight of any book on this subject except Euclid. 
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He was twice married, first to Miss Higbee who died, survived 
by a son, Mercer, Jr., who became Prosecutor of Mercer County 
but died 'before his father ; and two daughters, one of whom 
became the wife of the present Chief Justice, William S. Gunmiere, 
the other being the widow of the late Judge Green of the United 
States District Court. His second marriage was to Miss Havens, 
who died just about a year before himself, and by whom he had 
one son, the late Chauncey Havens Beasley, former Trenton 
District Court Judge and a lawyer of prominence. The Chief 
Justice was an affectionate parent and took keen delight in ex- 
pounding the law to his sons, in their student days. 

When about seventy years of age, he undertook wood-carving 
as a diversion, and, in his workshop fitted up in his rear yard, 
applied himself, after court each day, to the study and practice 
of this art, and wrought some handsome specimens of furniture and 
other objects that are now the treasured possessions of his 
descendants. 

The Chief Justice grew old almost imperceptibly. Only physi- 
cally was he affected by the lapse of years; his mental faculties 
were unimpaired, and his opinions as an octogenarian are as lucid 
and vigorous as those of his earlier years. He engaged in the 
active performance of his duties until his last short illness, his 
final opinion being read on the day preceding his death.^® Then, 
on February 19, 1897, as he approached the age of eighty-two, 
the final summons came, and, in the presence of his family at 
his home in Trenton, his great spirit passed away. When he 
died, the law lost one of its mightiest pillars, and the nation one 
of its noblest citizens. His place in the temple of fame is secure. 
No sculptured marble need rise to his memory to bear the record 
of his deeds. His epitaph, inscribed by himself, may be found 
written in sixty-six voliunes of the Law and Equity Reports of 
New Jersey, and it will endure as long as the law itself. 

John W. McGebhan, Jr. 



"Munyan v. French, 60 N. J. Law, 12; 37 Atl. 771. 
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NOTES. 

FOEEWORD. 

In 1908 New Jersey was virgin soil for a law school. Opportunity 
for progress then, as now, could only be measured by the capability of 
a school to run well the race set before it. Our regret, as the regret of 
any sane, healthy institution ought to be, is that we have not done more 
in oiir seven years of life. A glance at the Law School catalogs of 
1908 and 1915 does, we trust, show evidence of an attempt to fulfil the 
duly which we feel rests on us, as the only law school in New Jersey, 
to inculcate and uphold the best tradition of the profession. 

In 1908 our course was two years in length, now it is three; then the 
text book system was in use, now the cade system, which the Carnegie 
Foundation in its recent investigation of the law schools of the United 
States, reports to be the best method of teaching law ever devised, is in 
use in all courses. In 1908 we occupied small quarters in the Pruden- 
tial building; now we have an entire building at oiir disposal, and a 
new building constructed specially for our use, is a hope of the near 
future. 

The faculty of any law school that is content to have the school 
activities limited to twelve or fifteen hours per week of class room 
instruction is not performing its full duly to its students. The oppor- 
tunity for benefit to be derived by students in connection with work on 
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a law magazine is untold. It is to give such opportunity that our 
faculty and students have combined for the purpose of publishing the 
New Jersey Law Review. This, our first issue, we feel is crude; our 
editorial board has had no previous experience. We must ask the 
indulgence of our readers. With encouragement, we trust succeeding 
issues will improve, until we shall occupy a worthy place with similar 
legal publications. ' 

Richard D. Currier, 
President, New Jersey Law School, 



Wills — Alteration — Presumption — ^Dependent Relative Revoca- 
tion OP Executorship. — In the recent unreported decision of the Essex 
County (N. J.) Orphans Court upon caveat in the matter of the will of 
William Runkle* ihe testator properly executed an holographic will on 
Hay 11, 1912, which nominated as sole executor one Randolph Rodman. 
Subsequently a codicil, bearing date April 29, 1913, was added, which, 
although containing no attestation clause, was proven to have been 
authenticated in accordance with the provisions of the statute, and it 
was further decided (being disputed by the caveator) that the codicil, 
when subscribed and published, was attached to and therefore operated 
as a re-publication of the original will. When the combined document 
was offered for probate, however, besides other defacements, it appeared 
that the name of Rodman had been erased, although still decipherable 
by microscope, and that of William E. K Smith substituted as executor. 
There was no reference to the executorship in the codicil, and no evi- 
dence or circumstance indicating when the alteration was made, whether 
before or after the execution of the will or codicil. The questions pre- 
sented were: (1) As to the' presumption and burden of proof regarding 
the relative time of the alterations and their consequent validity or 
invalidity; (2) If the insertions were abortive, whether the cancellation 
of Rodman's name was inoperative under the doctrine of dependent 
relative revocation; (8) or, as subsidiary thereto, whether the appoint- 
ment of the original executor was revoked by the obliteration and the 
right to name the administrator with the will annexed should be vested 
in the residuary legatee. The Court in the opinion filed October 8, 
1914, sustained the contention of the caveators that the presumption 
was against the priority of the alterations with regard to the time of 
the execution of the will or codicil, and, proponent failing to sustain 
the burden of proof thus cast upon him, the doctrine of dependent rela- 
tive revocation was applied and the probate of the will as originally 
executed, awarding the executorship to Rodman, was ordered. 

It is provided by the Statute on Wills^ and well settled by the deci- 
sions that a partial revocation of a will may be accomplished by the 
obliteration, by the testator, of a clause or provision thereof with the 
immediate intent to cancel the same, and that the necessary concurrent 
animo cancellandi may be inferred from the act of voluntarily erasing 
or striking out such portion ;^ and where a testator has had continuous 

♦An appeal to the Prerogative Court is now pending. 

^Compiled St., N. J., 1910, p. 5861, Sec. 2. The New York Statute is 
essentially different in this respect. See Lovell v, Quitman, 88 N. Y. 377 
(1882). 

In the Matter of Kirkpatrick's Will, 22 N. J. Eq. 463 (1871). 



Digitized by 



Googk 



88 NEW JERSEY LAW REVIEW. 

and exclusive possession of the instrument after its execution it is pre- 
sumed that all acts of cancellation were performed by him.* But, al- 
though such informal revocations are legally effective, no additional 
provision of any nature may be inserted or substituted without a sub- 
sequent re-execution of the will in compliance with all of the formal- 
ities prescribed by the statute. Unless so authenticated the alteration 
is null, but the remainder of the will is not affected. Of course, the 
due execution of a codicil which refers or is attached to a prior will 
constitutes a complete republication thereof and will validate all prior 
insertions.^ But, where, as in the Runkle case, there is both interlinea- 
tion and a codicil, an interesting problem arises as to what shall be the 
presumption, in the absence of any indication upon the will or extrinsic 
evidence, regarding the comparative time at which such alteration was 
made; or, in other words, must the proponent, contrary to the general 
intendments favoring the will, assimie the burden of proving the due 
execution of these prima facie doubtful provisions, or is it the duty of 
the caveator, in order to sustain his assertion of invalidity, to under- 
take to establish the fact that the insertions were made subsequently to 
the signing of both the will and codicil? The point was considered in 
England in the leading case of Cooper vs. Bockett,* Lord Brougham 
declaring "Whoever propounds an instrument^ which, on the very face 
of it, e^ibits grounds of great doubt, must remove those grounds and 
clear up those doubts." And in Lushington v, Onslow,* involving the 
effect of alterations in a will with a codicil attached, the Cooper case 
was approved and followed, it being stated that the presumption is 
against the alteration, particularly in a will having a codicil, the rea- 
sonable belief being lliat if the changes preceded the codicil it would 
have referred to and confirmed them. And the reasons advanced in a 
long line of decisions that have firmly established the English rule^ 
are the dangerous facility that would be accorded a testator to alter 
his will after execution (or, it may be suggested, some one other than 
the testator), if by virtue of a favorable presumption interlineations 
were always deemed prima facie valid, and the primary legal principle 
that he who offers a document must establish its authenticity. The 
presumption is rebuttable either by extraneous proof or by clues upon 
the will tending to indicate a prior alteration.^ That the onus probandi 
devolves upon whoever asserts that such insertions were made before the 
execution of a will has been generally accepted by the American 
Courts.® The only reported case in New Jersey dwelling upon this 

"Hilyard v. Wood, 71 N. J. Eq. 214; 63 Atl. 7 (1906). 

•Richardson v, Richardson, Dudley Eq. (S. Car.) 184. 

"Privy Council, (1844) 10 Jur. 931; 4 Moore, P. C. 419. 

•12 Jur. 465; 6 N. C. 183 (1848). 

'Shallcross v. Palmer, 15 Jur. 837; Greville v. Tylee, 7 Moore's P. C. 
320 Privy Council, (1851) ; Rowley v. Merlin, 6 Jur. (N. S.) 1165 (i860). 

'Goods of Cadge, L. R. Prob. & Div., Vol. I., p. 543; Goods of Hind- 
march, I P. & D., p. 307. 

•Van Buren v, Cockbum, 14 Barb. 118-122; Wilton v. Humphreys, 176 
Mass. 253; 57 N. E. 374; see Wetmore v, Carryl, 5 Redf. 544* 
for a review of the Authorities in Great Britain and the State of New 
York. Grossman v. Grossman, 95 N. Y. 145, and Matter of Conway, 124 
N. Y. 455 distinguish alterations "fair upon face." Pennsylvania appears 
contra to the general rule in In re Morrow's Estate, 204 Pa. 479; 54 Atl. 
313 (1903), and cases cited. 
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point is Ward v. Wilcox^^ in which Chancellor Magie, sitting as Ordi- 
nary, reviewed and entirely concurred in the English rule. Therefore, 
in concluding that a presumption arises from an unexplained alteration 
of a will that the insertion was made after execution, and that the 
burden of proof is upon any person asserting the contrary, the Orphans 
Court in the Kunkle matter was clearly in harmony with British 
precedents and American tendencies. But, conceding the insertion to 
be therefore invalid, should the Court have reinstated Rodman as 
Executor? The cancellation of his name undoubtedly operated as a 
revocation of his appointment, unless the well-established doctrine of 
dependent relative revocation should be applied. Wherever a testator 
has erased or crossed out the name of a legatee*^ or devisee^* and has 
simultaneously substituted another name, or has changed the amount 
or subject matter of a legacy,^* and such attempted substitution or 
change lacks force because of the failure to properly re-execute the 
will, it is well settled that the cancellation of the original provisions 
is dependent and conditional upon the efficacy of the second and if the 
latter purpose be not accomplished the courts consider that the act of 
obliteration was done signe animo cancellandi and, in consequence, re- 
establish, if legible or provable, the original clause. In respect to an 
executor the decisions have been quite uniform in holding that the same 
reasons and rules apply, because, it being a reasonable assumption that 
the decedent intended to appoint some person as executor, it is pre- 
sumed that the intent to revoke the properly authenticated appointment 
is not absolute at the time of cancellation, but is conditional upon the 
validity of the attempted substitution of the other.^* The entire trans- 
action is a unit and inseparable. It is performed as a complex act, 
and, if it fails in part, it is ineffective in its entirety. 

J. W. M., Jr. 



Automobiles — Parent's Liability for Tortious Acts op His 
Chh^d. — ^In the case of Missell v. Hayes,^ (New Jersey Court of 
Errors and Appeals, July, 1914) in a suit against a father for his son's 
negligence in operating the faliier's automobile on the public highway, 
it appearing that the automobile was for the use of the father's family, 
and that at the time of the accident the son was driving and the 
father's wife and daughter were in the automobile, and that all three 
were members of the father's immediate family, it was held to be a jury 
question,* whether the son was the father's servant on the father's 
business, in which case the father would be liable, or whether, as all 

'•64 N. J. Eq. 303; 51 Atl. 1094; aff. 65 Id. 397; 54 Atl. 1125; cited 
with approval in 40 Cyc. 1288, note 47. The remarks upon the question 
of presumption in this case, however, are merely dicta, as the decision was 
based upon the conclusion of fact that the alterations preceded the will. 

"Gardner v, Gardner, 8 L. R. A. 383 (N. H. 1890). 

"Wolf V. Bollinger, 62 111. 368. 

'"I.ocke V. James, 11 M. & W. 901 ; Short v. Smith, 4 East. 419; Wet- 
more V. Carry], supra. 

^Re Goods of Greenwood, L. R. Prob. Div. 7 (1892). See also, Jack- 
son V. Holloway, 7 Johns. 399; Doane v. Haddock, 42 Me. 72. Schouler 
on Wills, 431. 

'91 Atl. Rep. 322. 

*Ploetz V. Holtz, 124 Minn. 169; 144 N. W. 745. 
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the other testimony alleged, the son was going to call on a friend, and 
his mother and sister were accompanying him on his invitation and as 
his guests. 

At common law a parent is not liable to respond in damages for the 
independent negligent or tortious act of his minor child merely by rea- 
son of that relation.* This rule, however, is subject to the qucdifica- 
tion that a parent may be held liable if he directed or counselled the 
wrongful act or subsequently ratified it as in trespass.^ 

It would seem that the only other theory upon which a parent may 
be held to answer for the tortious act of his son is based not upon the 
relation^p of parent and child but upon that of master and servant. 
This theory is illustrated in the principal case, which distinguishes 
the case of Doran against Thompson,* in which it appeared that the 
defendant's daughter took his automobile out for her own pleasure and 
the pleasure of her three friends who accompanied her, no other mem- 
bers of the father's family being in the car, and the only element in 
the case tending to show that the daughter was acting as the servant 
of the father was the bare fact that the father owned the automobile, 
whereas in the principal case, supra, the testimony showed that the 
automobile at the time of the accident was occupied in part by members 
of the father's immediate family other than the son who was driving, 
which fact was held to constitute affirmative evidence that the auto- 
mobile was being used in the father's affairs or business in furnishing: 
his family with outdoor recreation. The real test is whether the act 
is done by one for another with the knowledge of the person sought to 
be charged as master, with his assent, expressed or implied, even though 
there was no request on his part to the other to do the act in question. 
The defendant was not held in the case of Heissenbuttel v. Megher*' 
decided May 29th, 1914. The defendant was held in the following: 
cases* and also in the case of Davis v. Littlefield^ where the son was 
the sole occupant and driver, and at the time of the accident was on 
his way to a hotel to get some friends of his to take them riding. 

In the case of Hays v. Hogan* the parent was held liable on the 
theory that an automobile is a dangerous instrumentalily, but the doc- 

•McCalla v. Wood, 2 N. J. L. 8i; Evers v. Krousc, 70 N. T. L. 653; 
58 Atl. 181; Currier & Bate, Cases on Torts, 78; Chastain v. Johns, 120 
Ga. 977; 48 S. E. 343; Moon v. Towers, 8 C. B. (N. S.) 611. See also 
L. R. A. (N. S.) 933, citing many cases. 

*Beedy v. Riding, 16 Me. 362; Hoverson v. Noker, 60 Wis. 511; 19 
N. W. 382; Lamb v, Davidson, 69 Mo. App. 107; Newson v. Hart, 14 
Mich. 233. 

•76 N. J. L. 754; 71 Atl. 296; Currier & Bate, Cases on Torts, 71. 

■•162 N. Y. App. Div. 752; 147 N. Y. S. 1087. See also Linville v, 
Nisson, 162 N. C. 95; 77 S. E 1096. Also Schumcr v. Register, 12 Ga. 
App. 743; 78 S. E. 731. 

*Smith V, Jordan, 97 N. E. 761 ; 211 Mass. 269; Stowe v, Morris, decided 
by Court of Appeals of Kentiick)', 144 S. W. 52. 

*8i S. E. 487. See also Birch v, Abercombie, 74 Wash. 486, 133 Pac. 
1020, holding that ownership of an automobile established prima facie that 
it was in tne possession of the owner at the time of the accident, and 
that the driver was acting for the owner. Also Daily v. Maxwell, 152 
Mo. App. 415, 133 S. W. 351, holding that when the car is used for 
the pleasure of one of the minor children of the owner it is being used 
on business of the owner. 

•165 S. W. 1125 (Mo.). 
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trine of dangerous instrumentalities in its application to automobiles 
has been generally rejected by the courts.* 

It is difficult to justify the groimds upon which the Massachusetts 
Supreme Judicial Court has determined the relation of illegal conduct 
to recovery in tort actions, where a child was operating tihe parents' 
automobile. 

In the case of Gould v. Elder^^ the defendant was the owner of an 
automobile, which was improperly registered. His son, with his as- 
sent, but not as his agent, took some friends for a ride in the car, and 
negligently injured the plaintiff. It was held that the father's failure 
to register the car according to law made him liable for the son's 
negligence. 

W. S. N. 



Domestic Animal, Liability of Owner for Injuries Infucted 
By It. — Contrary to the view held in England and in many American 
States, the doctrine prevails in New Jersey that the keeper of a wild 
beast, or a known vicious animal, is not absolutely liable for injuries 
inflicted by it. In De Gray v. Murray,^ the defendant kept a vicious 
dog securely locked up. The animal gnawed a lock from a door, 
escaped and attacked plaintiff. The owner was held not liable, having 
done all that a prudent man would do in the way of care and restraint. 
Of course the proposition is elementary that the owner of a domestic 
animal is not legally answerable for injuries inflicted by it, unless it 
be alleged and proved that he had knowledge of the animal's vicious 
propensities and failed to exercise due care. Such was the common- 
law doctrine, and is the rule to-day in New Jersey.* But a man 
has a right to keep a wild beast or a dangerous domestic animal 
on his property, for display, protection, or other reason.* The 
exact nature of the liability of one who maintains such an animal 
presents a more complex question. There is no doubt in any juris- 
prudence that the owner of a known vicious beast who negligently 
allows it to escape from proper custody is responsible for the injury 
it does.* Incidentally a curious attempt in a recent Canadian case 
may be noted.* In this case the defendant's minor son kicked the 
plaintiff, another infant, and injured him. He had previously kicked 
the plaintiff, to the defendant's knowledge. The court refuted the 
contention that by analogy to vicious animals, the defendant parent 
was liable because of scienter. But many jurisdictions go much fur- 
ther than the rule as laid down in Perkins v. Mossman, supra. At 
common law one who kept an animal ferae naturae, or a domestic 

•Lewis V. Amorous, 3 Ga. App. 50; 59 S. E. 338; Parker v. Wilson, 60 
South. 150 (Ala.); Colbourne v. Detroit United Railway, 177 Mich. 139; 
143 N. W. 32; Ind. Springs Co. v. Brown, 165 Ind. 465; 74 N. E. 615. 

"107 N. E. 59. 

"69 New Jersey Law, 458* 55 Atl. 237. 

'Cox V, Burbridge, 13 C. B. (N. S.) 430; Smith v. Donohue, 49 N. J. 
Law, 548, 10 Atl. 150. 

•Roehers v. Remhoff, 55 N. J. Law, 475, 26 Atl. 860. 
*Perkins v. Mossman, 44 N. J. Law, 579. 
"Corby v, Foster, 29 Ont. L. R. 83. 
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animal known to be vicious, was liable as an insurer against injuries 
inflicted by it.® As was said in the latter case, ''the negligence is 
in keeping such an animal." And scienter is also conclusively pre- 
sumed from the fact of keeping. This doctrine is adopted by many 
American States, among which need only be mentioned New York 
and Massachusetts.'^ It is founded upon tbe same basis as is the 
decision in the well-known English case of Eylands v, Fletcher.^ That 
is, one who allows a dangerous instrumentality to exist upon his prop- 
erty is responsible for damage caused by its getting out of control, even 
if without negligence or wilfulness on his part The rule as laid down 
in Rylands v. Fletcher, however, was rejected by Chief Justice Beasley 
in Marshall v. Welwood.* As far as this State is concerned, if a man 
does a lawful act in a lawful manner and with due care, he is not an 
insurer that that act shall not injuriously afPect others. 

The use or possession of a dangerous instrumentality may bind a 
man to use a very high degree of care, but cannot constitute negligence 
per se. Although Marshfdl v, Welwood was occasioned by the burst- 
ing of a steam boiler, we may from that decision logically predicate 
the view our courts would take in the line of cases under discussion, 
which view is well exemplified in De Gray v, Murray, supra. It is 
plain then that one who keeps a dangerous animal with knowledge of 
its vice is not absolutely liable. The question of scienter is further 
considered in the recent case of Emmons v. Stevane.^® Whether the 
evidence is sufficient to charge the owner with scienter or not, is a ques- 
tion for the jury. If vicious propensities are once established, there 
is no legal presumption that the animal would be more likely to at- 
tack strangers than he would his attendant or members of the family. 
And the owner is bound to disclose any knowledge he may have of 
vicious qualities to a bailee or keeper.^ Another problem as to liability 
arises when an animal does damage in a place where it has no right 
to be. It has since ancient times been the duty of the owner of horses 
or cattle to confine them on his own land, and if they do break out 
and trespass on another's property, he is liable for the damage done to 
fences and crops. It is not necessary to allege or prove scienter, on 
the ground that horses and cattle have a natural innate propensity to 
trespass on land and destroy crops.^^ Nor is lack of negligence in the 
owner a defence. In fact, this action is founded on trespass and not 
on negligence. In Healey v. Ballentine,^* a horse was being negligently 
led on ^e sidewalk by the defendant's servant, and there injured the 
plaintiff by kicking her. Recovery was allowed without proof 
of scienter, on the ground that kicking was in so far the natural 
disposition of a horse that it might be expected as a natural 
consequence of the negligent act in placing the animal where 
he had an opportunity to do harm. On the other hand, in 
Smith V. Donahue, supra, the defendant's dog was at large upon 
the public street, and bit the plaintiff. There was no proof that 

•Smith V, Pelah, 2 Strange 1264; Mays v. Burdett, 9 Q. B. loi. 

*Muller V. Kesson, 73 New York 195 ; Marble v. Ross, 124 Mass. 44. 

•L. R. 3 H. L. 330. 

•38 N. J. Law 339; Currier and Bate, Cases on Torts, 656. 

^77 N. J. Law, 570, 73 Atl. 544; Currier & Bate, Cases on Torts, 662 

(1909). 

"Angus V. Radin, 5 N. J. Law, 815 ; Coxe v. Robbins, 9 N. J. Law, 384. 
*^ N. J. Law, 339, 49 Atl. 51 1; Currier and Bate, Cases on Torts, 666. 
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the dog was known to be dangerous, and judgment was for the defend- 
ant. The court stated that it had so long been the practise to allow 
dogs to run at large on the highway without holding the owner respon- 
sible for injuries which he had no reason to believe th^ would inflict, 
that such action could not prevail without scienter. It is further said 
as dictum that no action has even been maintained in this State against 
the owner of a dog, which has killed sheep upon another's land, unless 
scienter was shown. However shadowy the distinction may be in cer- 
tain cases, the general principle prevails that to be held in damages, 
the owner must have knowledge that would lead him to expect that the 
animal would do the injury complained of. Such knowledge may be 
actual, because of previous happenings; or it may be presumed from 
the natural disposition and qualities of the animal, or from the fact 
of the owner allowing it to get into a position where it might naturally 
be expected to do harm. Furthermore, the owner must have failed to 
exercise that degree of care which the circumstancs of the cases 
demand. 

J. A. A. 

Res Ipsa Loquitub. — ^Briefly, this doctrine is that which is brought 
into play when Ihe following three factors in an accident concur: — 
First, that there is an instrumentality under the exclusive control of 
defendant; second, that such instrumentality, without negligence in 
operation, would not ordinarily cause damage; third, that damage 
has been done to the plaintiff.^ It is generaUy asked in such a case 
**has the accident occurred by reason of some agency under the ex- 
clusive control of the defendant,'' and upon an affirmative answer the 
defendant is put upon his defense to explain away the inference of 
negligence thus raised. 

The three requisites of negligence are, first — a legal duty to use 
care (this duty exists to a high degree between the carrier and pas- 
senger) ; second — ^a breach of that duty ; third — ^injury caused by such 
breach to the plaintiff. 

New Jersey courts have held, as will be seen from the following 
cases, 'Hhat there is a class of cases in which there has been no direct 
evidence of any particular act of negligence beyond the mere fact 
that something unusual has happened which caused the injury. In 
such cases each will depend upon its own facts, with the understand- 
ing, if something unusual happens with respect to the defendant's 
property, or something over which he has control, which injures the 
plaintiff, and the natural inference on the evidence is that the unusual 
occurrence is owing to the defendant's act, the occurrence being un- 
usual, is said to speak for itself that such act was negligent." Bahr 
V. Lombard, Ayres & Co.* 

In Mumma v. Easton & Amboy R. R. Co.* the facts were: — Two 
men in a wagon approached a bridge which crossed over a railroad 
track, the view toward which was obstructed by natural causes, with- 
out seeing any signs of danger. As they were on the bridge an engine 
which was standing under the bridge and which they could not pre- 
viously see because of the obstructions blew its whistle and started, 
frightening the horse so that he ran away, and the plaintiff was 

*29 Cyc. 590. 

*53 N. J. Law, 233; 21 Atl. 190; Currier & Bate, Cases on Torts, 552. 

*73 N. J. Law, 653; 65 Atl. 208; Currier & Bate, Cases on Torts, 580. 
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seriously injured. Plaintiff contended that the doctrine of res ipsa 
loquitur applied and tiiat '^to blow a whistle or let off steam under 
the circumstances revealed by the proof, wheth^ the en^^ineman knew 
that liie plaintiff was passing over the bridge or not, was such negli- 
gence as to require explanation or excuse from the defendants." The 
defendant insisted that no inference of negligence could be drawn 
from the facts. The Court of Errors and Appeals, in reversing a 
verdict of nonsuit given by the trial court said: "On a closer ex- 
amination of the record * * * we think there are two legal prin- 
ciples, which, singly or together, ♦ ♦ * should have controlled the 
action of the learned trial justice on the motion to nonsuit. ♦ * * 
The first is foimd in the maxim, *res ipsa loquitur^ — ^literally trans- 
lated, ^The thing itself speaks.' This principle is that when, through 
any instnmientality or agency under the management or control of 
a defendant or his servants, there is an occurrence, injurious to the 
plaintiff, which in the ordinary course of things would not take place 
if the person in control were exercising due care, the occurrence itself, 
in the absence of explanation by the defendant, affords prima facte 
evidence that there was want of due care." 

In Mitchell v. N. C. & St. L. Ey. Co.,* inter alia, the court said : 
''A blowing (of an engine whistle) under a bridge is, in the absence 
of some special necessity therefor, an unnatural and reckless act 
likely to cause great damage. * * ♦ The proof of such a blowing:, 
* * * is sufficient to authorize a presumption of negligence. The 
onus is shifted, to explain and excuse or justify it, upon him who 
does it." 

In Eeed v. Penna. Eailroad Company,*^ it was held that evidence 
that a stove was left so improperly guarded as to become red hot, by 
reason of which loose waste and oil ignited and the fire thus started 
spread to another property, raised a presumption of negligence which 
was the duty of the defendant to rebut. 

In Excelsior Electric Co. v. Sweet,* where the facts were that an 
overhead street lamp fell and frightened a horse, causing a runaway 
whereby plaintiff was injured; evidence was introduced that the 
lamp had been improperly put up, the Court, inter alia, said: "Where 
the testimony which proves that the occurrence by which the plaintiff 
was injured disclose circumstances from which the defendant's negli- 
gence is a reasonable inference, a case is presented which calls for 
a defense. In each of these cases in the absence of explanatory cir- 
cumstances, negligence will be presumed, and the burden is on the 
defendant of showing ordinary care." 

In Sheridan v. Foley,^ it was held that a contractor who is en- 
gaged in the erection of a building, is bound to take care to prevent 
materials which he is using from falling upon and injuring other 
persons who are at work about the building; and it will be presumed, 
from the mere happening of such an accident, in the absence of ex- 
planation by the contractor, that it occurred from want of reason- 
able care. 

*ioo Tenn. 328, 45 S. W. 337; 40 L. R. A. 426. 

*44 N. J. Law, 280; Currier & Bate, Cases on Torts, 541. 

•57 N. J. L. 224, 30 Atl. 552. 

»58 N. J. L. 230, 33 Atl. 484. 
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In Consolidated Traction Co. v. Thalheimer,* where the suit was 
for injuries suffered by reason of plaintiff being thrown off a car 
operated by defendant company by a "lurch" or "jerk** of the car as it 
stopped, the Court of Errors and Appeals, said: "The contention 
that the evidence in question was insufficient to show a breach of the 
duty which the traction company, as a carrier of passengers, owed to 
Mrs. Thalheimer, cannot, in my judgment prevail. That duty has 
been described in this State as calling for a high degree of care. As 
street cars are run upon rails fixed and leveled in the highway, and 
not permitting lateral motion, and are provided with brakes which 
when applied quickly, or when, after being applied, are released 
quickly, before the momentum of the car has been overcome, produce 
known mechanical effects upon persons on the car, the occurrence of 
a lurch or jerk of the violence described, fairly justifies an inference 
that either the tracks were improperly laid or were out of order, or 
the brak^ were improperly handled. At all events, the fact tiliat such 
lurch or jerk occurred as would not have been likely to occur if proper 
care had been exercised, brings the case within the maxim 'res ipsa 
loquitur/ as expounded in this court in Bahr v. Lombard Ayres & Co."* 

Mr. Justice Dixon speaking in the case of Whalen v. Consolidated 
Traction Co.,*** concerning this rule, said "The rule supported by au- 
thority is that when the passenger shows that he was injured by some 
defect in ^e appliances of the carrier's servants and which might 
have been prevented by due care, then the jury have the right to 
infer negligence, unless the carrier proves that due care was exercised." 

In Bergen County Traction Co. v, Demarest,** the court held that 
proof of derailment of a trolley car brought the case within the op- 
eration of the maxim, saying, "Ordinarily, proof of the occurrence 
of an accident will not of itself support a conclusion of the defend- 
ant's carelessness; but this principle is not of universal application. 
Where ^e accident is one which, in the ordinary course of events, 
would not have happened if proper care had been used by the de- 
fendant, res ipsa loquitur. In the ordinary operation of the defend- 
ant's railroad, its cars would not have left the rails. * * * The 
absence of evidence to the contrary, justified the conclusion that it 
(the derailment) resulted either from improper construction, failure 
to keep in proper repair, or negligence in operation. Having proved 
the hax^)ening of an accident which raised an implication of negli- 
gence on the part of the defendant, it was not incumbent on the plain- 
tiff to go further and show what the particular act of negligence was." 

In the case of Newark Electric Light Co. v. Euddy,** it was held 
that where electric wire controlled by private corporation normally 
suspended upon poles in a public street, was trailing broken on the 
sidewalk a presumption of negligence of the corporation was raised 
in the suit against such corporation by a person injured by an electric 
shock by contact with such wire. 

In Shay if. Camden and Suburban Railroad Company,** which 
was a case in which a passenger sued for injuries to her caused by a 

•59 N. J. L., 37 Atl. 132. 

•53 N. J. L. 233; 21 Atl. 190; Currier & Bate, Cases on Torts, 552. 

"^i N. J. L. 606; 40 Atl. 645; 41 L. R. A. 836; 68 Sm. St. Rep. 723. 

"^ N. J. L. 755, 42 Atl. 729. 

*^ N. J. Law 505, 41 Atl. 712, 75 L. R. A. 624. 

"W N. J. L. 334, 49 Atl. 547. 
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collision of the car in which she was riding with another vehicle, the 
Court of Errors and Appeals unanimously held: 'defendant was a 
carrier of passengers and had accepted Mrs. Shay as a passenger. It 
owed her a duty to carry her safely. Proof of the happening of a 
collision between the car in which she was carried and a vehicle in 
the public streets, an accident wiiich, in the ordinary course of events, 
wduld not have happened if the proper care had been used by the 
motorman, raised an implication of negligence on the part of the 
company." 

In the recent case of Hughes v. Atlantic City & Shore Bailroad 
Company,^* the injury complained of was caused by the explosion of 
an electric light bulb in the ceiling of a car in which the plaintiff was 
riding. There was no evidence as to the cause of the explosion other 
than testimony of the plaintiff (who does not appear to have been an 
expert), that it was probably caused by a weak bulb, and that an in- 
crease in voltage might have been put upon it, and thereby burst 
the bulb. The court below held that in as much as the railroad com- 
pany had installed the bulb in place and supplied the same with 
electricity, the agency was so far under their control that they were 
put upon their examination of the accident and consequently refused 
a motion of nonsuit. The Court of Errors and Appeals, refused to 
take this view and said, "This is an unwarranted explanation of the 
application of the maxim Ves ipsa loquitur^" * * * In the ab- 
sence of direct evidence the court may in cases where the maxim ap- 
plies, hold that the circumstances are such as will, unexplained, per- 
mit the jury to draw the inference of negligence, but that inference 
is still one for the jury and not for the Court. * * * It is for 
the jury to decide * * * what the actual facts are and what in- 
ference should be drawn therefrom. The most that it is required of the 
defendant is explanation, not exculpation; and that explanation may 
leave the mind in equipoise, in which case the defendant would be 
entitled to a verdict because the plaintiff has failed to prove the case 
by weight of evidence." 

The Court does not, it would seem, in the Hughes case, follow the 
long line of decisions above cited, but reaches an entirely different 
view. Why not put the defendant upon its explanation as to how 
the accident occurred, and let them prove that it was beyond their 
control ? 

w. c. w. 

Liability op Husband on Contracts of Wipe for Necessaries. — 
In McCreery & Co. v, Luther Martin,^ the plaintiffs sought to recover 
from defendant the price of necessaries furnished the wife of defend- 
ant, while she and her husband were living together, and after he had 
furnished her with sufficient funds to adequately provide for the re- 
quirements of the family, and had expressly forbidden her to purchase 
upon his credit. The evidence offered to establish these facts was over- 
rilled by the trial court, which declared, that if the articles were of the 
kind and character ordinarily used for domestic and household pur- 
poses, and the defendant was cohabiting with his wife at the time of 
the purchases, he was liable therefor, whether he had previously sup- 
plied his wife or not, basing his liability on the authority of the wife 
to manage the domestic affairs of the household, and on her ostensible 
agency to bind her husband for all purchases apparently made in pur- 



**89 Atl. 769 

'84 N. J. Law 626, 87 Atl. 433. 
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suanoe thereof. On appeal, it was held that the evidence was ad- 
missible, because, if the contention of defendant which he thereby 
intended to prove were true, he would not be lidble for the articles 
sold to her in the absence of actual agency created in regular manner, 
either by prior authority to purchase on his credit, his subsequent 
ratification of such act, or by sanctioning prior similar transactions to 
the knowledge of the dealer by regularly paying debts so contracted, in 
which case he would be estopped to deny her agency, but that no author- 
ity by virtue of the marriage contract and cohabitation alone vested 
in the wife to bind her husband for household articles or necessaries. 

This is the first time that this question has been put squarely be- 
fore a New Jersey court, and by its decision the strong dicta of a prob- 
able contrary doctrine intimated in suits against the wife under similar 
circumstances,^ is overruled. 

That a wife may be the agent of her husband is well established.^' 
But the mere relation of husband and wife attaches no authority to 
her to bind him for his general contracts^ unless founded on his assent, 
precedent or subsequent to the acts performed,^ or expressed or implied 
from the acts and conduct of ihe principal,^ as where he has permitted 
previous similar dealings on the wife's part. One exception to this rule 
exists, and the authorities and decisions seem to be unanimous in 
recognizing that a wife may bind her husband's credit for articles 
necessary for her subsistence and that of his family, where the husband 
fails to provide for her in accordance with his means and station in 
life.*^ His liability, which attaches despite his prior express order to 
the contrary, even when such refusal to be bound by the purchases of 
the wife is communicated to the tradesman who supplies them," is 
based, not upon an agency arising out of the relationship of husband 
and wife, but upon an agency in her, created and implied by law 
through necessity, and is a quasi-contractual obligation founded on 
the legal duty of every husband to support his wife. 

Indeed it appears in certain cases that the wife will be presumed to 
be the agent of the husband where no such presumption would arise, 
were the relationship between the parties other than husband and wife. 
This is true where the contract is one pertaining to the management 
of the household, and the furnishing and buying of supplies therefor.'^ 



Wilson V. Herbert, 41 N. J. L. 454; Feiner v. Boynton, 73 N. J. 
L. 136, 62 Atl. 420. 

"Cox V. Hoffman, 20 N. C. 180; Goodman v. Kelly, 42 Barb. (N. Y.) 194. 

'Goodrich v. Tracy, 43 Vt. 314; Millard v. Harvey, 34 Beaven (Eng.) 237. 

'Gilman v. Andruss, 28 Vt. 241; Anthony v. Phillips, 17 R. I. 188, 20 
Atl. 933. 

*Edwards v, Tyler, 141 111. 454, 31 N. E. 312; Savage v. Davis, 18 Wis. 
608; Gray v. Otis, 11 Vt. 627. 

■Debenham v, Mellon, H. L. (1880) 6 App. Cas. 24; Rajmes v. Bennett, 
114 Mass. 428; Hall v. Weir, i Allen 261, 83 Mass. 261; Anthony v. 
Phillips, supra, 

•Cromwell v. Benjamin, 41 Barb. N. Y. 560. 

'Freestone v. Butcher, 9 C. & B. 643, .38 E. C. L. 269; Pickering v. 
Pickering, 6 N. H. 124, 2 Kent (12 ed.) 146. 
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In such cases where the authority is to be implied from the marital 
relation and cohabitation of the parties, the presumption which the 
law raises is based on the obligation of the husband to furnish the 
household with supplies, and the apparent right of the wife to pledge 
his credit as his agent in the management of domestic affairs. Having 
placed her at the head of his household and in charge thereof, he 
confers on her such i>owers as persons in that position usually exercise.* 

But the wife's authority on this ground to contract dd)ts on the 
credit of her husband is limited in its extent and nature by the legal 
requirements fixed for a recovery on such a contract. Of these limita- 
tions those persons who deal with the wife must take notice at their 
periL This duty to support, imposed by law and arising out of the 
marital relationship must be discharged by the husband to the best of 
his ability. Once having been fulfilled, his duty has been performed 
and his liability discharged; there is no legal obligation to repeat his 
performance and to duplicate the doing of his duty. When he has 
supplied his wife with necessaries or has given her the money with 
which to pay for them, he is under no obligation to pay the bills in- 
curred by his wife for what would have be^ necessaries, had he not 
supplied them, but which in fact are not such, because of his precedent 
supply.* 

Any person, therefore, who supplies household goods and necessaries 
to a wife, who, living with her husband, seeks to pledge his credit with- 
out express or impHed authority when the husband has already sup- 
plied them or given her money to pay for them, is without remedy 
against her husband.^® 

And likewise he is without remedy against her.^^ The disability 
of a married wcnnan to contract at common law was removed in almost 
all jurisdictions by the passage of "married women's acts," creating 
in feme coverts the statutory separate estate, and granting the right to 
sue and be sued without the jointure of the husband in the action.^^ 
But tibe courts, in construing such acts, gave to married women only 
such rights and powers, and imposed only such obligations as the 
statutes expressly granted^^ and placed thereon such limitations as 
equity has placed on equitable separate estates.^^ The decisions are in 
harmony in declaring that a feme covert can bind herself by contract 
for household goods and necessaries only when she contracts in her 
own name and not that of her husband, and intends, and expresses 
in words or acts an intention to bind herself and not him.^" **When a 
husband and wife are living together, and the wife purchases articles 

•Benjamin v. Benjamin, 15 Conn. 356; Gilman v. Andruss, supra, 

•Cromwell v, Benjamin, supra; Ried v. Teakle, 76 E. C. L. (13 C. B.) 
627. 

"McCreery v, Martin, supra, 

"Wilson V. Herbert, 41 N. J. L. 454; Feiner v. Boynton, 73 N. J. 
L. 136; 62 Atl. 420. 

"N. J. Comp. St. P. 3226, § 5» P- L- (1912) p. 416. 

"Naylor v. Field, 29 N. J. L. 287. 

"Ballin v. Dillaye, 37 N. Y. 35; Gardner v, Gardner, 7 Paige N. Y. 
112; Yale V, Dederer, 18 N. Y. 265. 

"'White V. Story, 43 Barb. N. Y. 124; Fumess v. McGovem, 78 111. 337; 
Lee V, Cohick, 49 Mo. App. 188; Dodge v. Knowles, 114 U. S. 43o; Weir 
V. Groat, 4 Hun N. Y. 193. 
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for domestic use, the law imputes to her the character of an agent of 
her husband and regards him as the principal debtor. She may contract 
for such articles as principal, and assume the responsibility of a prin- 
cipal debtor, but to fix upon her such a liability, it must appear eMrmSL- 
tively that i^e made the purchases on her individual credit. There must 
be either an express contract to pay out of her separate estate, or the 
circumstances must be such as to show clearly that she assumed 
individual responsibility for payment, exclusive of the liability of the 
hu8band."i« 

If the goods are not necessaries because the husband has already 
supplied th^n or has given his wife the money with which to pay for 
them, he is not liable ;^^ if the wife has not expressly agreed to bind 
hersetLf and not her husband, she is not liable ;^^ the merchant enters 
into a contract upon which he cannot recover; he deals with her at 
his periL^» E. A. S. 

"Wilson V, Herbert, supra; Feincr v. Boynton, supra. 

"Dunn V. Raynor, 7 N. J. L. J. S2; McCrcery v. Martin, supra. 

"Wilson V, Herbert, supra; Feiner v. Boynton, supra; Dunn v. Raynor, 
supra. 

"Clark V. Cox, 32 Mich. 204; Montague v. Benedict, 3 B. & C. 631, 
10 E. C. L., 208; Waithman v. Wakefield, i Campbell Eng. 120. 
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NEW JERSEY LAW SCHOOL^ 

In the Moot Court. 

Charles Williams vs. Duncan Cameron. 
Coram Prof. Chapin, /. 

A physician who perforins an operation upon a wife contrary to the husband's 
direction is not liable to the husband if it is necessary. 

Charles Basile and Samuel B. Finklestein, for the Plaintiff, 
John W. Palmer and Abraham V. Alboum, for the Defendant. 

Opinion by Chapin, /. 

This action was brought to recover damages for loss of con- 
sortium and for expenses which plaintiff averred were necessarily 
incurred by him because of an operation upon his wife for chronic 
appendicitis performed contrary to his directions by defendant, a 
physician. At a trial had before me on the 13th day of February, 
1915, the jury were instructed that if they found that plaintiff had 
forbidden defendant to perform the operation, and defendant had 
nevertheless done so, a verdict must be rendered in plaintiff's 
favor. Defendant now seeks to set aside a verdict for $2150 
rendered against him on the ground of misdirection. The question 
is thus squarely presented whether a physician is justified in per- 
forming an operation upon a wife in the face of the husband's 
prohibition. 

Authorities are very meagre and not wholly satisfactory. 

In Pratt v. Davis (224 111. 300) it was held that authority 
given by a husband to perform one operation upon his wife will 
not confer authority to perform a second. It should be noted, 
however, that here the wife was insane and therefore unable to 
consent, a fact which differentiates that case from the present. In 

^Complaint is sometimes made that law schools are failing to live up to 
their obligations in that they do not equip their students with a knowledge 
of practical details. To a large extent this charge is undeserved, since 
there are necessarily but a restricted number of hours which can be used 
and it is thought better to make every effort to inculcate the fundamental 
principles of substantive law. Were more stress laid upon adjective law, 
It would mean that the time of study, short enough as it is, would be 
unduly lessened. But there are ways in which a student can receive some 
preliminary training and one of the best is by means of the courts. The 
New Jersey Law School has adopted this method during the past year and 
expects to continue it during the coming year. 

The method sometimes employed is to select counsel and hand to them 
statements of what their witnesses will testify; sometimes the witnesses 
will be sent to see a moving picture of an accident; sometimes they will 
be given a novel such as "Constance Trescott" which contains material. 
Then the case is tried exactly as a real case would be and a verdict 
rendered in accordance with the facts shown, There is absolutely no 
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McClallan v. Adams (19 Pick. 333) the husband had placed his 
wife with the physician for treatment. His consent to the oper- 
ation was considered to have been shown. Bakker v, Welch ( 144 
Mich. 632) is to my mind rather unsatisfactory. Here a son had 
gone to a physician, accompanied by certain relatives. Later he 
returned and the operation was performed. It is quite probable 
that in the meantime he had spoken about the matter to his father. 
The court took the view that there was nothing to indicate that 
the father did not approve of the operation. Probably the consent 
was here shown by circumstances. In such cases, however, it 
would seem best to submit to the jury, the distinct issue, whether 
such consent did in fact exist. In Rish worth v. Moss (Tex. Civ. 
App. 159 S. W. 122) recovery was allowed by the parent of a 
child of eleven years who had been taken to the physician by an 
adult sister for the removal of adenoids. The physician might 
easily have communicated with the parent, but failed to do so. 
It was held that as there was no evidence showing that the author- 
ity of the parent had been delegated to the sister, and as no 
emergency existed, the operation was unlawful. Lastly there is 
the case of State v. Housekeeper (70 Md. 162). Here the oper- 
ation was for cancer and it appeared that the husband had ex- 
pressed a willingness that there should be an operation for tumor. 
Furthermore the operation appears to have been necessary for the 
preservation of the wife's life and the husband was present and 
assisted in the work of preparation. 

So far as we have been able to discover (and we have been 
greatly assisted by the excellent briefs of counsel on both sides) 
the foregoing are the only cases in which this question has been 
discussed. To us it would seem that the operation may have been 
performed under five combinations of circumstances. 

element of comedy involved, proceedings are transacted with all the 
solemnity of a court of justice and in no sense is it a "mock trial" in 
the usual acceptation of the term, for any departure from perfect serious- 
ness is sternly repressed. 

The average member of the bar upon looking backward to the time 
when he was admitted, will realize what an enormous benefit it must be to 
a student to participate in such a proceeding. He is here called upon to 
make use of the knowledge which he has obtained, particularly of the 
rules of evidence and "to think while he is on his feet" and this is true 
not only of counsel but also of the jurymen and other participants. When 
these men are admitted to practice, they will be much better lawyers 
because of their experience. If it be urged that the student can attend 
regular trials, the answer must be made that he will have much more 
interest in a matter in which he has taken some action. 

As illustrative of the method pursued and also because of its intrinsic 
merit, we publish the following opinion rendered by Prof. H. Gerald 
Chapin in a case tried this year before him in the Moot Court. 
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1. Where it is necessary to save the wife's life, an emergency 
existing requiring instant action and there is no opportunity to 
communicate with the husband. 

2. Where the operation is necessary in order to save the wife's 
life and there is an opportunity to communicate with the husband. 

3. Where the operation is necessary in order to prolong the 
life of the wife, but no emergency exists. 

4. Where the operation is not necessary to save or prolong the 
life of the wife, but will add materially to her physical comfort. 
This is the present case, since the testimony shows that the plain- 
tiff's wife had been suffering severe pain which was likely to con- 
tinue but it did not appear that the attacks of chronic appen- 
dicitis to which she was subjected would necessarily shorten her 
life. 

5. Where the operation is not necessary for the purpose of 
saving or prolonging life or of relieving physical pain. Such 
would be the case where the wife would have a mole or disfigure- 
ment upon her face removed. 

There can be, we think, little doubt that in the first case the 
husband could maintain no action against the physician. But we 
can see a possible reason for permitting an action in the second 
and third classes, since it might be that the husband would not 
desire that the operation be performed by the physician chosen by 
the wife and it might be argued that the power of selection should 
rest with him. On the whole, however, it would seem more in 
accord with the trend of the law and more in consonance with the 
policy which accords to her the control of her person, that the 
physician should be able to act without fear of consequences, at 
least where the husband's expression of dissent had not been com- 
municated to him. 

We now come to the fourth case and here the question is one 
of great difficulty. On the one hand an analogy is sought to be 
drawn between the present case and actions of criminal conversa- 
tion, where the wife's consent is, of course, no bar to a suit by the 
husband. On the other, it is urged that this action should be 
decided on the principle which denies recovery for injuries due to 
negligence where the wife has contributed thereto. Or better, 
still, there may be invoked the doctrine of assumption of risk. 
Thus let it be supposed that instead of an operation having been 
performed upon the wife, she had entered certain premises after 
reading a sign which contained the information that there was a 
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dangerous dog thereon. It cannot, we think, be questioned that 
the husband could not recover. 

But none of these three cases would appear to constitute a 
sufficiently clo$e analogy. In the first, criminal conversation, 
though there is a combination of two wrongdoers to injure a third, 
and in this it may resemble the case at bar, the combination is 
formed for an inherently immoral purpose, which the present oper- 
ation is not. Had an abortion been performed, it would seem that 
the physician should be held responsible to the husband. In the 
second and third the defendant's wrong was not wilful or active, 
but merely passive. In a sense the situation was thrust upon him 
by the wife and although this may seem but a slight difference, it 
is, we think, a substantial one. 

But cannot this case be decided upon the principles that govern 
the liability of the husband for necessaries supplied to the wife. 
Suppose the present defendant the physician had sued the plaintiff, 
the husband, for the cost of the operation. Necessarily a husband 
is not responsibly even for conceded necessaries where he causes 
a wife to be supplied. If, however, the husband fails to do so 
(and in this case it must be remembered that the i)asis of plain- 
tiff's complaint is that the husband did refuse to consent to any 
operation at all) it is clear that the physician might recover, for 
it cannot well be doubted that an operation for appendicitis under 
the circumstances here disclosed, may be regarded as a necessary. 

When we once settle this point, do we not decide the case? 
Surely it would be a most peculiar condition of affairs to permit 
the physician to recover for the value of his services in an action 
against the husband, and to allow the husband in another action 
to recover against the physician for the operation. 

For the foregoing reason, I reach the conclusion that error 
was committed. It should have been left to the jury under proper 
instructions to determine whether the operation was a necessary. 
If it was, they should be directed to render a verdict for defendant, 
if it was not, for the plaintiff. 

It might be added that in my opinion liability in the fifth class 
of cases might well be tested in the same manner. If the circum- 
stances are such that the husband would be responsible for the 
cost of the operation in an action brought by the physician, he 
should not be permitted to recover. If otherwise it would seem 
that recovery should be allowed. 

The verdict is set aside as contrary to law and a new trial is 
granted. 
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RECENT DECISIONS. 

W. StakiiEY Nauohbight, EdUor-in-charge. 

Contracts — Sunday Sale — Katification. — In Kosenblum v. Schachner, 
(84 N. J. L. 625, 87 Atl. 99) held that where the original contract 
was void, having been made on Sunday, the delivery by the vendors and 
the retention by the defendant of the merchandise under that contract 
is a sufficient consideration for a new express promise to pay for it 
made thereafter by defendant, and a recovery may be had on the new 
express promise. The consideration emanating from the tainted con- 
tract will be sufficient to form a foundation for a new express promise 
(Beeves v. Butcher, 31 N. J. L. 224; Brewster v. Banta, 66 N. J. Law 
367, 49 Atl. 718). The common law made no distinction between con- 
tracts entered into on Sunday and those made on any other day; 
(Heavenridge v. Monday, 34 Ind. 28, Woodbridge v. Woodbridge, 69 
W. Va. 664, 72 S. E. 654), and contracts entered into on Sunday were 
not, because of that fact, regarded as void, (Swann v, Swann, 21 Fed. 
299). Practically all of the States of the Union, however, have what 
are termed Sunday laws (Compiled Statutes of New Jersey p. 6712) 
prohibiting among other things ihe transaction of 'business" on the 
Christian Sabbath, and the courts hold generally that the making of a 
contract is within the term business as used in the statute. A con- 
tract made on Sunday is void ah initio and cannot be ratified (Riddle 
V. Keller, 61 N. J. Eq. 513), and a subsequent admission of Uhe maker 
that he had precedently executed it is not such a re-creation of the con- 
tract as to give it efficacy (Armstrong v. Toler, 11 Wheat. (U. S.) 258, 
6 L. ed. 468). "niere are cases, however, which term Sunday contracts 
void, but nevertheless hold that such contracts may be affirmed, ratified 
or adopted on a secular day (McKinney v, Demby, 44 Ark. 74, Mc- 
AulifPe V. Vaughan, 135 Ga. 852, 70 S. E. 322, 33 L. R. A. (N. S.) 
266), while some cases hold that the ratification must be in effect a 
new contract (Cattlett v. M. E. Church, 62 Ind. 365, 30 Am. Rep. 
197). 

W. 6. N. 

Admiralty; Maritime Liens — ^Vessel Owned By Corporation — Sup- 
plies Furnished By Directors Thereof. — In the Cimbria, (214 Fed. 
131), decided in the United States District Court for the District of 
New Jersey it was held that a stockholder and director in a steamboat 
company, who took an active part in the management of its business, 
was in essence a part owner of its vessels, and, as against strangers to 
the title who have maritime liens, is not entitled to a maritime lien 
on one of the company's vessels for supplies furnished or for advances 
made to pay claims for repairs and supplies; (See also Petrie t?. The 
Steam Tug Coal BlufF No. 2 (D. C.) 3 Fed. 631). A stockholder of a 
corporation owning a vessel, while not holding the legal title, is in 
essence a part owner of such vessel, imd to permit stockholders to share 
with their creditors in the distribution of their own property, would 
be not only encouragement to frauds of the grossest description, but 
utterly inconsistent with natural justice; (The Benton, 3 Fed. Cas., 
256, No. 1334). 

It is the. general rule that a part owner cannot acquire a lien to the 
prejudice of outside lien holders (The Queen of St. Johns, 31 Fed. 
24), although it has been held that the fact that one who lent money 
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to a company which owned a vessel to be used' in paying off claims 
which were liens thereon under the state law was the treasurer of such 
company does not prevent him from acquiring a lien of equal standing 
where it is clearly shown that the loan was made on the credit of the 
vessel, and that while his being the legal custodian of the company's 
funds is strong evidence that ^e loan was made on the credit of the 
company and not of the vessel, as was said in the case of the Murphy 
Tugs (28 Fed. 429), it is not conclusive and may be overcome by 
evidence showing the company's condition, (The City of Camden, 147 
Fed. 847). Whether a part owner can, in any circumstances, obtain a 
maritime lien against his partners, is not settled, the authorities being 
in conflict. The common law courts decided against the right, (Ex 
Parte Young, 2 Ves. & B. 242, 2 Eose 78, cited in the notes in 70 
L. E. A. p. 367), although it has been held that a material man, who 
places necessary repairs on a vessel, has a lien for their value as 
against his co-owner, (Pettit v. The Charles Hemje, 5 Hughes 359, 
Fed. Cas. No. 11,047a.), the fact that the agent was a part owner being 
regarded as a technical objection only, (The West Friesland, Swabey, 
Adm. 464). The courts have, however, for the most part followed the 
conmion Law precedents (The St. Joseph, Brown Adm. 202 Fed. Cas. 
No. 12,229. The Union Express, Brown Adm. 637 Fed. Cas. No. 
14,364. Braden v. Gardner, 4 Pick. 456. The Daniel Kane 36 Fed. 
786) and where one of two persons who build a ship together, to be 
owned by them in certain proportions^ advances more than his proi>or- 
tion of the expenses, he has no lien on the ship for the balance due 
him, (Merrill v. Bartlett, 6 Pick. 46). 

W. S. N. 

Married Women — ^Liability Upon Promissory Note — Acxx>mmodation 
Party. — Suit against married woman upon promissory note given by 
her in consideration of the payment of a <die<^ of equal amount to 
restore funds paid by her bank to honor the last of a series of notes 
upon which she had been an accommodation indorser or maker and 
therefore exempt from liability thereon. Defense, that she was an 
accommodation maker within the purview of Section 6 Comp. St* 1910, 
3226. Heply, that ^e received a benefit to her separate estate by rea- 
son of her signature to note, and so came within the exception to the 
proviso that exempts a married woman from liability. Held, that she 
was liable upon note, the court deciding that, although the original 
notes were undoubtedly accommodation acts by her, yet she had, as a 
legal result of what she had done and authorized others to do, volun- 
tarily paid off these debts, and the subsequent making of the note sued 
upop was legally an entirely distinct and separate transaction, (Newark 
Trust Co. V. Curtiss, et al, 89 Atl. 990 N. J.). The married woman's 
acts conferring upon feme coverts capacity to contract, etc., expressly 
except from their operation contracts of guarantee or surety or accom- 
modation signatures whereby she or her estate is not benefited. In 
regard to these her incapacity has remained exactly as at Common 
Law. And, consequently, no court of law or equity would ever enforce 
them, either prior or subsequent to the statute. For cases at law, see: 
(Woolverton v. Van Syckle, 67 N. J. L. 393, 31 Atl. 603; Cooley t;. 
Barcpoft, 43 N. J. L. 363; Vliet v. Eastbum, 64 N. J. L. 627; 47 AtL 
736, 1061. In equity; Beck v. La Baw, 21 N. J. Eq. 269; Bishop t;. 
Bourgeois, 68 N. J. Eq. 417, 43 Atl. 666.) Nor is the rule altered in 
cases where the plaintiff is a holder in due course. Her incapacity is 
a real defense. (Cooley v. Barcroft, and Bishop t;. Bourgeois, supra; 
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Herm. Estop. Sec 1106. Union Nat Bank v. Craig, 1 N. J. L. 186.) 
She will be held liable, however, if benefited even slightly by her act. 
Thus consideration of $80. for her signature to $2,080 note was held 
sufficient to render her liable for the full amount thereof, (Vliet v. 
Eastbum, 9upra\ but see, contra Christiansen v. Wells, 80 S. E. 611, 
50 S. C. 499.) And where wife united with husband in note to pay 
off mortgage upon real property owned by him, the fact that her in- 
choate dower estate was enhanced in value by removal of the mortgage, 
was deemed svdficient benefit to found her Hability upon. (Beberdick 
V. Crevier, 60 N. J. L. 889, 37 AtL 959). A married woman may borrow 
money in order to pay her husband's existing debts and give a binding 
note therefor, in absence of knowledge of payee. (White v. Stocker, 
85 Oa. 200; Johnson v. Oulledge, 115 Oa. 981.) But such a transac- 
tion cannot be used as a cloak to cover an attempt to evade the statute. 
(Field V. Campbell, 164 Ind. 389, 108 Am. St Rep. 801, 72 N. E. 260; 
Temples v. Equitable Mtg. Co., 100 Oa. 503, 28 S. E. 232.) And it has 
even been held in New Jersey, UtaX she does not become a surety by 
purchasing an outstanding debt of her husband and giving her own 
note in payment therefor, (ilrst Nat Bank v. Dohm, 52 N. J. L. 
363, 19 Atl. 258.) Of like import are Harrar v. Croney, 13 Pa. Co. 
Ct 193, Hotchkiss v. Lamphier, 22 Pa. Co., Ct 574, Sample v. Ouyer, 
143 Ala. 613, 42 So. 106. The reasoning of the court in the principal 
case seems to be ezo^tionally cogent, and the decision is in accord 
with the preponderance of American authority upon the point, as well 
as an application of a dear rule for determining such questions which 
may be gathered from a comparison of two New Jersey cases upon 
the subject, (Hackettstown Nat Bank v. Ming. 52 Eq. 156, 27 Atl. 920» 
and Peoples Nat Bank t;. Schepplin, 73 N. J. L. 29, 62 AtL 333). The 
actual possession and control over tibe proceeds of the instrument, re- 
gardless of the purpose or of the subsequent disposition thereof by the 
wife seems to be the controlling element of her liability and the 
criterion whereby the same may be determined; bare instantaneous 
possession, however, which is a mere precautionary step or incident 
in the transaction will not amount in legal contemplation tp the 
necessary ownership which is a prerequisite to her liability. 

J. W. M., Jr. 

Negotiablb Instrumbnts — LuBiUTT or PfeRSOKS SiaNiNo IN Ebprssin- 
TATivB Capaoitt — ^HoLDER IN DuE CouBSB. — ^Defendant indorsed note 
*Teter Weber, President", and was sued individually thereon by holder 
in due course. He offered to prove his authority and intention to 
bind corporation alone, and the understanding of the payee of such 
intention. Offer overruled and judgment directed for defendant On 
appeal, held, that Sec 20 of the N. I. Act (3 Comp. St p. 3737) 
does not alter the common law rule which prevailed in New Jersey^ 
that where a person subscribed an instrument with words indicating 
that he signs in a representative capacity, the obligation is prima facie 
that of the individual; but this presumption is rebuttable, and the 
signer may absolve himself from liability by introducing parol evi- 
dence showing authority to bind a principal and the intention between 
the parties to the note that such principal was to be bound thereby,, 
and not the individual signer or indorser, and that this rule prevails 
not only between the original parties but as to bona fide holders for 
value. (Phelps v. Weber, 84 N. J. L. 630, 87 AtL 469.) The general 
rule is that no party can be charged as principal upon a negotiable 
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inBtrument unless his name is thereon disclosed. (Crogin t;. Lovell, 
109 U. S. 194^ Bass v. O'Brien, 12 Gray 477, Cortland Wagon Co. v. 
Lynch, 82 Hun 173, 31 N. Y. Supp. 325.) And in some jurisdictions 
this principle has been held to apply although it could be proved that 
the payee knew of the agency when the note was made, and it was 
understood that the principal and not the agent should be bound, for 
such evidence would vary the terms of the written instrument. 
(Connor v. Clark, 12 Cal. 168, Williams v. Bobbins, 16 Gray 77, Story 
on Notes, sec. 68, Bawling v. Bobson, 70 Gku 596, Bank v. Cook, 38 
Oh. St. 444, Tucker Man. Co. v. Fairbanks, 98 Mass. 101.) But as 
between the immediate parties to the note parol evidence has been 
admitted to absolve the signer and charge tiie principal under such 
circumstances, where some word denoting representative capacity is 
added to the signature of the agent. (Salmon v, Hopkins, 61 Conn. 
49, 23 Atl. 716. Keidan v. Winegar, 95 Mich. 430. Crandall v. 
Bollins, 82 N. Y. Supp. 317, 83 App. Div. 618.) A promissory note 
drawn thus **I promise to pay*' and signed "A, Pres. of B. B. B.** has 
been held to be clearly the note of the individual, the titular words 
being merely deacripiio penonarum. (Barker v. Medbs. Ins. Co., 3 
Wend. 94, and cases cited.) And where it reads *^. B. B. promises 
to pay'' and is signed '^A, Pres.", it is t^e obligation of the company. 
(Mott V. Hicks, 1 Cowen, 533.) And if the instrument be signed in 
ihe corporate name, followed by the name of a corporate officer who 
affixes to his name his official title, such note is conclusively taken to 
be corporation paper only, even though the pronoun ^e'' be used in 
the body theieof. (Beeve v. Bank, 54 N. J. L. 208, 23 AtL 853, 33 
Am. St Bep. 675. Accord: Draper v. Mass. Steam Heat Co., 5 Allen 
338; Castle v. Belfast Co., 72 Me. 167; Falk v. Moehs, 127 F. S. 597. 
See also Dun. Neg. Inst. 6th Ed. par. 299-305.) But Heffner v. 
Brownell, 70 la. 591 holds, corUra, diat parol evidence may be in- 
troduced to show individual obligation. Where note reads '^e, the 
trustees of the Blank Lodge, promise, etc" and is signed with the 
designation '^trustees", parol evidence is admissible to relieve the 
signers of their prima facie personal liability. (Simanton v. Yliet, 
61 N. J. L. 595.) Contra: (Bank v. Croton Mfg. Co. (B. I.) 17 
Atl. 170.) In Kean v. Davis, 21 N. J. L. 683, 47 Am. Dec. 182, a 
draft was signed **J. K. Pres. of E. & S. B. R Co." ho pronoun 
being used in the instrument to indicate the intention of the drawer, 
held, that this left it ambiguous whether J. K. or the company is 
the drawer, and in such case, without explanatory proof, J. K. in- 
dividually would be considered the drawer. But parol evidence is 
receivable to show who really intended to sign the instrument and 
upon whose credit the plaintiff accepted it This decision is the 
sole authority cited in the principal case to support the application 
of the rule against a holder in due course. But the Davis case 
merely concerned the propriety of introducing evidence **that at the 
time of the delivery of the bills to the plaintiffs" (not merely to 
the non-suing payee as in the Phelps case) *they were informed 
that the company were the drawers of the biUs". Also, in the Davis 
case the alleged principal's name appeared on the drafts. In fact, 
there seems to h6 no precedent where extrinsic evidence has be^i 
admitted in the suit of a bona fide holder for value, to absolve the^ 
actual signer and diarge a principal whose identity is not disclosed 
upon the instrument It is otherwise indicated in Shappe v, Bellis, 
61 Penn. St. 69. The case under discussion is therefore exceptional 

J. W* Ma, Jr. 
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Real Propertt — Future — Power op State Over Publio Monu- 
ment Ereoted by rr Upon Lands of a County. — The State of New 
Jers^ placed a memorial statute upon a site in a county park. Held, 
that the monimient remained personal property belonging^ to the 
State. Wilson, Attorn^ G^ieral v. Board of Freeholders (90 AtL 
1021). It is well settled in this State that in order for a chattel to 
become a part of the realty, three requisites must unite: (1) It must 
be physically affixed to the realty, or something appurtenant thereto; 
(2) it must be applied to the use or purpose of that part of the realty 
to whidi it is annexed ; (3) the party placing it there must intend to 
make it a permanent accession to the freehold. (Williamson v, K. B., 
29 N. J. £. 311.) 'Termanent'' is used in the sense as distinguished 
from merely temporary, but does not necessarily mean perpetuaL 
(Feder v. Van Winkle, 63 N. J. E. 372, 33 AtL 399.) It has been 
held in another State that a large statue on a pedestal held on its 
base by force of gravitation alone, became real property (Snedeker v. 
Waring, 12 N. Y. 170). In the principal case the monument was 
firmly inbedded in the ground, and the first two requisites were clearly 
met. But when a structure is erected by A upon B'a land with B'a 
permission, the intention of the parties with respect thereto is a ques- 
tion of fact, to be decided according to their actual or implied agree- 
ment. If there is no agreement, the reasonable inference is that they 
intended the structure not to change ownership, but remain per- 
sonalty (Pope V. Skinkle, 46 N. J. L. 39; Newhoff v. Mayo, 48 N. J. 
E. 619, 23 AtL 266). There being no express agreement in the prin- 
cipal case, this rule was applied, and with more readiness inasmuch 
as public property was involved. 

J. A. A. 

Wills — Construction — Powers — Exercise. — Testator bequeathed to 
his widow all his property to hold, possess, and own during her natural 
life, with remainder to testator's children should the widow not de- 
cide otherwise. Held, that the widow acquired a life estate, with 
power of appointment as to the remainder, and that her will contain- 
ing devises to a certain child and grandchildren constituted a proper 
exercise of the power. (Smith v. Wagner, 91 Atl. 699.) The rule 
was laid down in Wooster v. Cooper, 63 N. J. Eq. 682, and has ever 
since been followed in New Jersey that a devise of an estate, gen- 
erally, with absolute power of disposal shall be construed as creating 
an estate in fee, but where testator gives an estate for life and 
annexes a power of disposal, the devise will be for life only. Where 
a life or other limited estate is granted and there follows an addi- 
tional power of disposal or appointment to the tenant for life, it 
will not have the effect of conferring an additional right of property 
upon the tenant by being construed to enlarge to a fee or obsolute es- 
tate the estate which had been previously expressly declared to be 
for life or other limited term only, but will be carried into effect 
only as powers over the property given to the life tenant. (31 Cyc. 
1089. Eobeson v. Shotwell, 56 N. J. Eq. 318, 36 AtL 780.) The 
distinction, made from the time of the earliest cases, is between an 
estate given indefinitely in the first instance and one given expressly 
for life, although the distinction is perhaps slight. (Bradly t?. West- 
cott, 13 Ves. Jr. 462, Downey v. Borden, 36 N. J. L. 460, Pratt v. 
Douglas, 38 N. J. Eq. 616.) 

B. J. F. 
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NEW JERSEY BAR EXAMINATIONS. 



ATTORNEYS. 
November Term, 1914. 



1. The Legislature passed an act granting to the Trenton Gas 
Company the exclusive privilege of furnishing gas to the citizens of 
Trenton. Was the act constitutional? 

2. A died intestate owning real estate, leaving a half-hrother and 
a brother of the whole blood. To whom did the real estate descend! 

3. A made a will in 1890, leaving all his real ^tate to his sons 
B and C, their heirs and assigns forever. In 1900 he died without 
changing his wilL In 1895 a child was bom to him. Has it any 
interest in his real estate! 

4. A made a contract with B to purchase certain goods to be 
delivered in installments. B failed to make delivery of the first 
installment at the time agreed. A then notified B that he rescinded 
the contract, but B immediately offered to comply with his contract 
of delivery. Could A rescind the entire contract! 

5. A constable who had levied upon goods and left them with B 
for safe keeping sued B for the same. B's defense was that since the 
^oods had been left with him they had been sold to him by a person 
claiming to own them. Was it a valid defence? 

6. A agreed to purchase certain goods from B, payment to be made 
in personal property, namely, hardware. After the delivery of the 
^oods A tendered B the hardware. B refused to accept any&ing but 
money, and sued A for the price of the goods. The defence of A was 
the agreement. Was it a valid defence? 

7. A purchased certain goods of B. Before delivery A had not 
examined them, but upon delivery did so, and found them to be not 
in conformity with the contract. He immediately notified B thereof, 
who at once commenced suit for the contract price. A pleaded non- 
acceptance. Under the above statement was such defence admissible! 

8. A made a contract in writing to manufacture for, and deliver to, 
B certain goods within a specified time. Before that time expired, A 
agreed with B verbally to enlarge the time for delivery. B refused, 
however, to accept the goods, claiming that the contract being in 
writing could not be varied verbally. Is his contention valid? 

9. A, with his consent, was held out as a partner, although he was 
not. B sold goods to the firm not knowing that A was so holding 
himself out, but believing that two other persons constituted the firm. 
Is A liable to B for the price of said goods! 

10. A, falsely representing himself as the agent of B, obtained 
castings from C, which were afterwards set up in B's foundry and 
used by him, knowing that they had been so obtained. B denied the 
agency. Is B liable in a suit brought by C against him for the price 
of the castings ? 
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11. A certificate of mdebtedness contained a promiae to pay a certain 
Bum, at the option of the payee at any time within one year. Was it 
negotiable! 

12. A died, leaving a will by which he left his property to his three 
children, B, and D. B died during his father's lifetime, leavinfi^ 
two sons. died during his father's lifetime, leaving a widow but 
no issue. D survived his father. How should the property be divided f 

18. What is the meaning of the ^Sddow's quarantine'' t 

14. The X and Y corporations were merged under the name of the 
W Company. The new company in the course of its business executed 
a mortgage to D. At the end of a year the mortgage being unpaid, 
D started foreclosure. Some of the stockholders of ^e former X Com- 
pany applied to the Court of Chancery for an injunction restraining: 
the foreclosure on the ground of certain irregularities in the merger. 
Should they succeed f 

16. A and B entered into a contract for the sale of land which 
B refused to perform. Explain the difference between the legal and 
eguitable reli^ which A might obtain. 

16. A borrowed money and gave his bond and mortgage on his 
homestead for the debt. At his death the widow (who had joined in 
the mortgage) desired to have the mortgage paid by the executor out 
of the personal assets. The executor claimed that it was better for 
the estate to have the mortgage foreclosed. (A) Can the widow 
compel the executor to follow her wishes? (B) What equitable 
principle is here involved? 

17. A purchased a farm from B on B's assurance that there was no 
marsh land on the property. A walked over the farm before buying it. 
It appeared that there were in reality seven acres of marsh land on 
the farm. Can A recover for the false representations made to himt 

18. An owner of real estate engaged a contractor to remove rock 
from his premises by blasting. In doing so the contractor, throu^ 
negligence, injured ^e house of A. Who is liable? 

19. A police officer of the town of X arrested B without warrant 
and without any cause. B sued the officer and the town jointly. Can 
he recover? 

20. Credit was given to A in ignorance of the fact that he was 
agent of B. On the disclosure of the principal, whom may the creditor 
hold? 

21. The Married Women's Act makes a wife liable upon contracts 
made by her. Upon what theory is the husband liable for debts 
contracted by the wife herself for her own clothing? 

22. A corporation was adjudged insolvent under the Corporation 
Act, and a receiver appointed. Did the title to the property of the 
corporation remain in it? 

28. Explain the meaning of the term '^Bes gestsB" in the law of 
evidence, and give an iUustraticm of its application. 

SA. A contracted in writing to build a wooden fence for a fixed 
price around B's lot Afterwards A and B agreed verbally to make a 
stone (instead of a wooden) fence for a different price. Li an action 
for the latter price B objected to proof of the verbal agreement on the 
ground that it varied from the written contract. Is the objection good? 
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25. Plaintiff sued on two counts. The first was upon a building 
contract for the price; the second was for false and fraudulent repre- 
sentations in a transaction not connected with the first cause of action. 
The defendant thought that tiiese two causes of action could not 
conveniently be tried together. What remedy had he? 

26. In an action upon tort, may defendant counterclaim an equitable 
cause of action! 

27. Judgment against defendant in a criminal action was entered. 
Another judgment was entered against him in a civil action. What is 
the first step to be taken by him in each case, in order to have the 
judgment reversed for errors? 

28. In a suit in Chancery to foreclose a mortgage, the bill showed 
that title to the mortgaged land was in A and B, but process was 
prayed against A only. How may defendant raise this objection? 

29. A delivered a deed for land to B, and at the same time B 
delivered to A a check for the price. The check was bad. A wishes 
to rescind the contract and set aside the deed on the ground of fraud, 
or, if he cannot prove the fraud, he wishes to fasten a lien for the 
price upon the land. How should the prayer of the bill of complaint 
be framed for this purpose? 

80. What is a Shearing" in equity practice? Distinguish it from 
an appeaL 



COUNSELORS. 



NovBMBiB Tbbm, 1914. 



1. The City of M was incorporated in 1871 by a special act. In 
1895 an act was passed by the Legislature entitled ''An act respecting 
cities," containing a provision purporting to apply to all cities except 
the city of M. Is thui provision valid? 

2. M, a woman, was married to A, by whom she had two children. 
Upon her death she left a will by whidi she cut her husband out of 
any participation in her estate, leaving it all to her two children. 
Has the husband any interest in her real estate? 

3. A died intestate, leaving real estate. He had three children, 
B, C, and IX B, a son, died prior to the father, leaving a widow and 
one child. C, a daughter, died subsequent to the father, leaving a 
husband and one dbild, the son of said husband. D is still living. 
What interest have these i>ersons respectively in his real estate? 

4. State what acts are necessary to make a rescission of a contract 
for the sale of goods? 

5. An executor placed $600 in the hands of H to pay a legacy. 
H accepted tlra trust and admowledged himself a debtor to the amount 
received. Is he liable in a suit instituted by the legatee against himt 
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6. A made a verbal contract with B to sell him certain goods, of 
the value of $800, which were to be manufactured especially for the 
buyer. When manufactured, the buyer refused to accept them, alleg- 
ing that the contract should have been in writing. Can A enforce 
the contract! 

7. A made a contract in New Jersey for the sale of goods of the 
value of $600, situate and to be delivered in Pennsylvania. Upon a 
suit brought thereon in Pennsylvania, the defendant insisted that 
the statute of frauds of New Jersey should control the contract. Was 
his contention valid! 

8. A purchased from B seed, which B warranted to be red-top 
turnip seed, but which, upon being sowed, turned out to be of another 
and inferior kind. A suffered a loss thereby. In a suit against B by 

A, what is the measure of A's damages! 

9. The firm A & B agreed to pay C wages to be measured by a 
proportion of tiie profits. Does this agreement constitute C a partner! 

10. A constituted B his special agent to sell a horse. B warranted 
the horse to be sound. The horse soon died from a disease which he 
had when sold. Li a suit for the price, could the purchaser set up 
the warranty of the agent! 

11. A note dated in New York and made payable in New York was 
made in New Seney by A, a resident of New Jers^. What law 
governs! 

12. A called two friends into his office and produced a paper, saying, 
^ made and signed this will yesterday. Will you sign it as witnesses?^' 
They both did so in his presence, at the same time. Does this consti- 
tute a valid execution! 

13. Pending a contest over the probate of a will, it became necessary 
that the personal proi>erty of the estate should be collected and con- 
served. How may authority be conferred to do so! 

14. X, an old woman, conveyed to her daughter all her property in 
return for an agreement by ihe daughter to support her, and the 
further consideration of love and affection. It appeared that she had 
been advised by a lawyer who was the counsel of tiie daughter, and to 
whom the daughter had sent her. Can the conv^ance be set aside! 

15. A filed a bill in Chancery against a municipality alleging that 
he, as holder of certain municipal bonds, had obtained judgment 
thereon, but had failed to obtain satisfaction by process of mandamus. 
He prayed that the property of the municipality might be decreed to 
be sold to an amount necessary to satis^ his judgment. Was he 
entitled to relief! 

16. A, B and C agreed to divide between them the chattels which 
formed the assets of tbeir partnership, and which were not appraisable 
in mon^. A, later, declined to carry out the agreement. B and O 
brought suit for specific performance. A demurred on the ground 
that equity will never decree specific performance of chattds. Should 
the demurrer be sustained! 

17. A bought stock in a mining company after false and material 
representations of facts affecting its value had been made to him by 

B, the company's agent. The evidence showed that A did not rdy 
upon B's representation, but made independent investigation of his 
own before buying. Can he recover damages for the deceit! 
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18. A, an invalid, was peculiarly susceptible to the noise of a church 
bell directly opposite his house, which sound was not objectionable to 
other people. Can he maintain an action for suffering caused by this 
noise? 

19. A cesspool was constructed by A on property which he subse- 
quently rented. Owing to defective constructions, offensive matter, 
deposited tiierein by his tenants, percolated through to adjoining 
premises. Who is liable! 

20. An employer bonded his bookkeeper for the faithful perform- 
ance of his duties as such. He subsequently imposed on him the duties 
of cashier, involving the control of all the cash of the business. On the 
embezzlement by tiie employee by means of fraudulent entries as 
bookkeeper, is the surety liable! 

21. A husband's cruel treatment of his wife caused her to leave him. 
He made no effort to induce her to return. After two years' separation 
she sued for divorce on the ground of his desertion. Should she 
succeed! 

22. A corporation was organized for the purpose of mining and 
refining ores. It mined ores profitably for many years, after which 
the directors, without consulting the stockholders, built and operated 
plants for refining ores. In the refining business the company lost 
large sums. Are the directors liable personally for these losses on 
the ground that the stockholders did not authorize the refining business ? 

23. The subscribing witness to a deed resided in another State. 
How may the deeds be proved in a trial in New Jersey! 

24. In an action by a passenger for personal injuries caused by a 
collision between railway trains, plaintiff proved the collision and 
his damages and rested. Defendant movcni for a nonsuit on the 
Cn^und that there was no evidence of negligence by the defendant. 
Should the motion be granted! 

25. In an action on a note, the first defense in the answer stated 
that the note was forged. The second defense stated an accord and 
satisfaction. Plaintiff moved that defendant be ordered to elect 
which of these defenses he would prove and that the other defense be 
struck out on the ground of inconsistency. Should the motion be 
Crranted! 

26. Plaintiff brought suit upon a note before it was due. How 
should the defendant avail himself of that defense! 

27. By what procedure may a party obtain inspection of documents 
in an action of law! 

28. Complainant held a mortgage made by A upon lot 1 and 
another mortgage made by B upon lot 2. In one biU of complaint 
against A and B as defendants, complainant sought foreclosure of 
both these mortgages. Is the bill demurrable, and if so, on what 
ground! 

29. In a suit for specific performance the defendant, owner of the 
land, conveyed it pending suit to X. Complainant wished to make X, 
a party. How should he proceed to do so! 

80. A final decree, setting aside a conveyance of land, was made 
against a defendant and enrolled. He desired to attack the decree 
upon the ground that it had been obtained by frauds in his absence and 
without his knowledge. What is his remedy! 
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ATTORNEYS. 



Fkbruabt Term, 1915. 



1. John Brown was elected (Jovemor of New Jersey but died befoie 
taking the oath. The retiring Qovemor claimed that he should hold 
the office until another (Governor could be elected. Was he correct f 

2. A sued his tenant rf or rent due. The tenant alleged that he 
should not pay as the title to the premises was in B. If proven, was 
such defense good! 

3. A granted to "B, i>ersonallyy the right to drive his cattle across 
A's land, (a) What kind of an estate is thus created! (b) Can it be 
inherited f 

4. On July 18th, A made a chattel mortgage to B, which B did not 
record. B, however, took possession of the mortgaged property four 
months afterward. Was the mortgage valid? 

5. A bailee delivered the chattels bailed to one having a paramount 
title thereto, and on being sued by the bailor, set this up as a defense. 
Was it good? 

6. A sold to B a bill of goods as an entire contract. Part was 
delivered, and the rest destroyed. What redress has the buyer? 

7. A filed a bill in equity for the annulment of a contract on 
the ground of fraud and for damages sustained through such fraud. 
Is he entitled to this relief in equity? 

8. A visitor in a dwelling-house, rented from B by A, sustained 
injuries from a defective floor, and sued the landlord therefor. In the 
absence of contributory negligence^ can the visitor recover? 

9. A wife mortgaged her land to secure her husband's debt, in 
which mortgage her husband joined. Could this mortgage be enforced? 

10. A married woman employed her insolvent husband as agent in 
a business established with her own mon^y, and through his business 
ability made large profits. Can the husband's creditors have these 
profits applied to their claims? 

11. A negotiable note was made by A, payable in one month at his 
bank. It was duly presented there for payment by the holder and 
payment refused. No notice of dishonor was given to A. In a suit 
against him, on the note, by the holder, he (defendant) pleaded 
that no notice of dishonor had been given him. Is the defense good! 

12. An executor died before he had settled the estate, (a) Who is 
entitled to finish his duties? (b) By whom is the authority for that 
purpose conferred? 

18. A bequeathed to his son John a bond for $1,000, describing it. 
He bequeathed a general legacy of $1,000 to his daughter Mary. The 
assets of the estate were insufficient to pay its debts. Mary claimed 
that John's legacy should abate equally with hers. Was her contention 
correct? 

14. A devised, in fee simple, his homestead to his son John, and 
his farm, "The Oaks," to his son G^rge. Testator owned the fee in 
his homestead and supposed that he owned the farm in fee; but, in 
fact, he had only an estate for his life in the farm, the remainder in 
fee being in his son John. What equitable right (if any) has Qeorge 
against John in regard to the farm? 

Digitized by VjOOQ IC 



NEW JBRSBY BAR EXAMINATIONS. 116 

15. John Doe manufactured and sold a certain medicine (not pat- 
ented) and used a secret formula for that purpose. His clerk was 
entrusted with the formula, and afterwards left his employ and started 
a husiness of his own, in which he used the same formula in competi- 
tion. Has Doe any remedy against his clerk, and if so, what! ' 

16. Has the owner of land any remedy against his neighhor who, 
maliciously, erects a structure on his own land, cutting off light and 
air from tiie windows of the first-mentioned owner? 

17. A executed a written contract for the sale of his farm. It 
was not signed by the vendee. In a suit for specific performance 
brought by the vendee against A, the latter pleaded that the contract 
was not signed by the vendee, and was, therefore, unilateral Is the 
defense good? 

18. A assaulted B in the latter's house and seriously wounded him. 
B's wife was made ill by the shock of witnessing the assault upon 
her husband. Has she a cause of action against A? 

19. A wrongfully took certain boards belonging to B and used 
them in the construction of a bam. May B maintain an action to 
recover possession (replevin) of the boards? 

20. A, having a grievance against B, went to B's dock and destroyed 
B's boat Is A guilty of theft? 

21. A and B owned realty as joint tenants. Upon the death of A, 
prior to B, his widow claimed an estate in dower in tiie undivided 
half of the said realty. Was she entitled to it? 

22. At the time designated by the by-laws, a corporation failed, 
through the connivance of its directors, to hold an election of new 
directors. Does such failure work a forfeiture of its charter? 

23. A sued B upon a contract. B pleaded a general denial of mak- 
ing the contract. The proofs established over objections that the con- 
tract was governed by ihe statute of frauds, and B made a motion to 
non-suit which was resisted by A because the statute had not becm 
pleaded. Who should prevail? 

24. H devised to his son ''all the plantation whereon I now live." 
In an ejectment suit the son offered to prove that Uie premises in 
dispute constituted a part of the plantation. Was such testimony 
admissible? 

25. What constitutes an issue in pleadings at law? 

26. A, who had a fancied cause of complaint against B and 0, 
turned his hose upon their several automobiles, which were standing 
along side of each other in a garage, and injured them. Must they 
bring separate suits, if th^ desire to sue? 

27. A and B had a cause of action against C. A asked B, before 
beginning the action, to join as co-plaintiff, but he decline to do so. 
What course of action should A pursue as to B ? 

28. A filed a bill in Chancery in which he prayed for special 
and general relief. The relief prayed for specially was not warranted 
by the facts or the law of the case. Was he entitled to any relief? 

29. A filed a bill in Chancei^ against B for an accounting. The 
transactions were more than six years old. If B wished to take 
advantage of the statute of limitations, how should he do so ? 

30.. A issued a subpoena, then filed his bill of complaint. B, the 
defendant, entered a general appearance, and then moved to dismiss 
the bill on the ground that the subpoena was issued before filing the 
bilL Should his motion prevail? 
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COUNSELORS. 



Fkbruabt Tbbm, 1915. 



Questions. 



1. The L^slature passed a law regulating fish and game and also 
providing for penalties for cruelty to cattle and horses. Was this law 
constitutional! 

2. The owner of a farm took down a fence and piled the rails in a 
heap, intending to huild with them another fence on the same farm. 
Were they real or personal property! 

8. A devised an estate to X for life; and one month after his 
death to go to Y and his heirs forever. What kind of an estate is 
thus created! 

4. A chattel mortgage, in the affidavit annexed stated that the 
consideration was ''a balance of $700 due upon a judgment recovered 
by W against K and assigned to Y." It was immediately recorded. 
Is it valid! 

5. A hired a wagon to B for a year. Through the negligence of 
B's coachman, which was known to B, the wagon became imusable 
in six months. A sued B. B claimed he should have waited until the 
end of the year. Which was correct! 

6. A sold goods to B and showed him a sampla At the same time 
he said ^^the goods are in the warehouse next door and yon can examine 
them if you choose." B did not examine them, and npon delivery 
refused to accept them because they clearly did not correspond to the 
sample. Can he be held! 

7. The Legislature vested in the Common Councils of cities the 
power to make lighting contracts for five years. The Common Council 
directed its lighting committee to negotiate and make the contract. 
Was this action legal! 

8. A mother agreed to leave, by will, to her son, property devised 
to her by her husband^ if he would continue to take care of the 
estate as he had done theretofore. This he did^ but she left the prop- 
erty to her daughter. The agreement was not in writing. Can the son 
enforce the agreement! 

9. Where, after a firm's dissolution, an account with it is carried on 
with a succeeding firm as a running accoimt, to what items in the 
account should undesignated payments, made to succeeding firm, be 
credited! 

10. An agent authorized to insure property of his principal, insured 
in a mutual company. Had he authority to do this! 

11. A negotiable note, payable in one month, was signed by the 
maker, but not delivered. The payee procured the note by fraud, and 
without giving any consideration for it. He endorsed and sold it for 
value before maturity, to a bona fide purchaser who had no notice 
of the fraud. Has Ihe maker a good defense against the purchaser! 
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12. The deceased executor of John Doe had collected, in his life- 
time, part of the assets of the estate. Both he and his administrator 
refused to account for the same. May the next of kin of John Doe 
bring suit in their own names against Ihe administrator of the deceased 
executor for an accounting! 

13. Testator's will gave several general pecuniary legacies, and then 
gave ''all the rest and residue'' of his property ''real and personal" to 
his wife, absolutely. The personal estate was insufficient to pay the 
legacies. Can the real estate be sold to pay the legacies? 

14. The owner of a certain business bought and took title to the 
prc^erty in which he conducted it, in the name of his son. The son, 
in a letter signed by him, acknowledged that he held the title for his 
father's use. A judgment creditor of the son levied upon the property. 
Has the father any remedy, and if so, what? 

15. A widow had a right of dower (dower not having been set off) 
in lands of her dec^ised husband. Can a judgment creditor of the 
i^dow reach this right of dower by execution on his judgment? 

16. An owner made a contract for the sale of his land, but died 
before the time fixed for the delivery of the deed. May his executor 
(having no power of sale imder the will) convey the land? 

17. Land was conveyed to John Doe. He executed a secret declara- 
tion of trust to the use of X. X afterwards died and his widow claimed 
dower in said lands. Is she entitled to it? 

18. A brakeman on a railway train quarreled with a passenger and 
pushed him off the train, whereby the passenger was injured. Is 
the railway company liable? 

19. A wrongfully took the goods of B and sold them for a sum 
much in excess of ^eir market value, (a) Should B sue on contract 
or in tort? (b) What difference (if any) would there be in the meas- 
ure of damages in the action in tort and the action on contract? 

20. On an indictment charging two defendants with conspiracy, 
a nolle prosequi was entered as to one. May the other be tried upon 
the indictment? 

21. A was deserted by her husband in New York in August, 1904. 
She continued to live in New York till August, 1908. She then came 
to New Jersey to reside, and commenced an action for divorce on the 
ground of desertion, in September, 1910. Should she succeed? 

22. A corporation failed to hold its annual election at the time 
designated in its by-laws. How may a stockholder procure an election 
to be held? 

23. A sued B upon a contract. B pleaded only a general denial 
of making the contract. B offered to prove that the statute of limita- 
tions had run against the contract. A objected to the admission of ti^e 
testimony. Should this motion prevail? 

24. In a suit instituted by A the defendant offered a letter 
admittedly written by A to a third person in which he made statements 
inconsistent with his claims in the suit. Was the letter admissible? 
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25. In a suit commenced by A against B the latter filed a plea in 
abatement. What course would you, representing the defendant, 
pursue in such a case! 

26. After pleadings had been filed^ a defense arose which the defend- 
ant wished to show. How can he do so? 

27. In an action on contract by A against B the proofs showed 
that C was jointly liable with B. Is the action defeated thereby! 

28. A filed a bill in which he alleged, generally, that he understood 
that a sale made by B and C was conducted fraudulently, and that 
they suppressed certain facts which ought to have been nuide known. 
B and C demurred to the bilL Was the demurrer good! 

29. A, a creditor, whose claim was not reduced to judgment, filed 
a bill to set aside a conv^ance made by B, his debtor, to C on the 
ground of fraud. C demurred to the biU. Was the demurrer good! 

30. A averred that he was owner of a certain lot; that he had by 
adverse use of over 20 years, acquired a right of way across the lands 
of the defendant to said lot, and that the defendant now obstructed 
said way. He prayed for an injunction commanding the defendant to 
remove the obstruction. Is he entitled to the injunction! 
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INTERNATIONAL LAW AS AN EXPRESSION 
OF INTERNATIONAL LIFEi 

It IS quite impossible to comprehend the course and tendencies 
of International Law without close attention to the development 
of international life. If we pause to ask ourselves which is actu- 
ally the more potential, life or law, the answer must be that law, — 
by which I mean, of course, human law, — is really the outgrowth 
and expression of life. There can, in fact, be no permanent sys- 
tem of law that does not take account of the vital human necessi- 
ties. 

If we stop to consider the diflFerent phases and successive 
periods of international life, we find strong confirmation of this 
statement. 

In primitive times the only remedy for barbarism was Impe- 
rialism. The history of civilization began with the founding of 
empires, — Egypt, with its mighty pyramids; Assyria, with its 
overwhelming armies ; Babylonia, with its brazen gates and insur- 
mountable walls — absolute despotisms, all of them, in which force 
was omnipotent, until they fell by the decay of their power. 

The idea that the State was originally the result of a volun- 
tary contract by the people, as imagined by Rousseau, is now 
generally recognized to be entirely unhistorical and erroneous. 
The State originated, through the forcible imposition of authority, 
the work of a dominant caste ruling among a people, or of a con- 
quering caste imposing its dominion from without. The theory 
underlying this procedure was, and still is, that a particular form 
of culture is good for men, and that it may, therefore, rightfully 

^An address delivered before the students of New Jersey Law School, 
May 16, 1916, by Dr. David J. Hill, ex- Ambassador to Germany. Portions 
of this address were first presented before the meeting of the American 
International Law Society, in April, 1916. 



Digitized by 



Googk 



120 NBW JERSEY LAW REVIEW 

be imposed upon them. For the tribute and military service they 
are forced to render their masters they receive from the State the 
protection of their own lives and at least some of their property. 

The break-up of the Roman Empire, which had embodied this 
theory, resulted from the recrudescence of overwhelming barbarian 
life in the Empire. Then began the slow, painful building up of 
feudal and, ultimately, national States, during which there was 
an ever recurrent struggle for the establishment of a new empire 
claiming the right to be universal. But the conflict between the 
dvic and ecclesiastic ideals of what such an empire could be, 
defeated this effort. The active agency in this contest was the 
thrust and drive of national ambitions, pushing aside the formulas 
of the Church and of the Empire, and asserting the new and inde- 
pendent life of the nations. 

Then came the struggle for metes and bounds between com- 
peting royal authorities, the assertion and contradiction of claims 
of jurisdiction, a new form of religious life battling against the 
formulas of the old, the Wars of Religion, the final contest between 
spiritual imperialism and national freedom, terminating at the 
end of the Thirty Years' War in the Peace of Westphalia of 1648, 
and the triumph of territorial sovereignty. 

But undisputed territorial jurisdiction was understood to mean 
absolutism in government. It meant the complete dominance of 
the sovereign ruler. The will of the Prince was law. And how 
could it be otherwise, when the result of the Peace of Westphalia 
was summed up in the maxim, Cujus regio ejus religiof The 
right to dictate a religion was a right to control both soul and 
body; and so Europe became incrusted with a new law against 
which the life of man beat in vain, until at last there came a new 
liberation in a new theory of the State. 

And this time it was from America that it came. Sailing 
across the Atlantic in pursuit of religious freedom, a little company 
of Pilgrims sat down in the cabin of their tossing ship to draw up a 
compact in which they pledged themselves to enact for their gov- 
ernance "just and equal laws", to which they pledged "all due sub- 
mission and obedience.'' That was in 1620, while the Thirty 
Years' War was raging. But that compact was destined to be 
the seed of a new era; for a new life had entered the world of 
action, — ^the life of individual freedcxn, and the conception of law 
as something not imposed from without, but evolved from within 
by the reason and the conscience of man. 
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Coeval with the Era of Absolutism which followed in Europe, 
were set in motion in America expressions of life that eventually 
produced the Revolutionary Era, when "The Rights of Man" 
were to be asserted, first in the American Revolution, and then 
in the French Revolution, which became a leaven in the whole of 
Europe. 

At the close of the Revolutionary Era in 1815, by the Congfress 
of Vienna, the new conception of law had, in truth, not triumphed. 
Its progress had been arrested, but it gave impetus to the G)nsti- 
tutional Movement, which from that time forward, until 1848, 
crying out for constitutional liberty, battered with bleeding hands 
at the door of Absolutism, closed by Mettemich's system and the 
so-called "Holy Alliance". 

Had that movement completely succeeded, we should to-day 
be living in a diflFerent world. There would have followed a 
Declaration of the Rights and Duties of Nations such as has, 
within the present year, been embodied in the document adopted 
on January 6, 1916, by the American Institute of International 
Law, at its first session in the City of Washington. Only, in that 
other case, it would have been an agreement made by all the 
European nations that those rights and duties must be observed. 
We should then have had a Constitution of Civilization that would 
be to the Nations of the World what a fundamental law is to a 
constitutional State, — a definition of specific rights and duties, an 
institution of methods of peaceable and legal procedure for the 
redress of wrongs, and a restriction of governmental powers under 
a recognized system of fundamental principles of justice. 

Before proceeding to explain why that movement failed of 
complete fruition, and why there has followed a period of serious 
obstruction and delay, it may be permitted, in a few sentences, to 
state what such a really constitutional conception would involve. 

It necessarily begins with the postulate that, since power is a 
merely dynamic conception, and right is essentially an ethical con- 
ception, a true type of governmental authority can never be 
derived from any embodiment of mere physical force, whether 
embodied in a monarch, or in a caste, or in a majority of the 
people, or even in the totality of the people. In short, might is 
not right, and no sophistry can ever make it so. 

Law, to be authoritative in a true sense, must be derived from 
the nature of man as a being possessing the conception of right, 
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and feeling himself to be the possessor of rights, — ^that is, to be 
the possessor of rational claims to just treatment. 

Every frame of government should be preceded or accompanied 
by a declaration of rights, — ^thus marking out a province which 
government is not permitted to invade. It is, therefore, an essen- 
tial part of a constitution in this sense, not merely to set up a 
frame of government, but to define the limits beyond which gov- 
ernment may not go. 

This was done, so far as domestic action and legislation are 
concerned, in the G)nstitution of the United States. It has not 
been done generally in the formation of the constitutions of other 
so-called constitutional countries, and it has never been done at 
all as regards international relations. And yet it is the one thing 
which the life of mankind is at this moment craving and earnestly 
longing for, and must have, — namely, a recognized legal restric- 
tion upon what one nation may do to another nation, until there 
has been a hearing, a trial, and condemnation by a disinterested 
authority. And there are some things which no nation should 
ever be allowed to do to another, under any circumstances; just 
as there are some things which a government ought never to be 
allowed to do to an individual citizen. 

And now there is but a moment in which to say why the Con- 
stitutional Movement in Europe, which led to a new revolution 
in 1848, and brought so many excellent immigrants to this country, 
did not succeed. It did not succeed, in the first place, because 
there stood in the way the false and indefensible dogma of abso- 
lute sovereignty sustained by force of arms; that is, the right of 
the sovereign, whoever he is, to do whatever he pleases, — ^a pre- 
tension which has no basis in the nature of man or of society, a 
mere rudimentary vestige of primitive Imperialism, which has no 
more to do with the life of modem civilized communities and 
nations than the mysterious vermiform appendix, which disturbs 
and endangers the life of the individual, has to do with a healthy 
body. And, like that, it ought to be extirpated. 

What is it then, we may ask, that gives a sovereign a right to 
do what he pleases? If that is International Law, — and it seems 
that in a sense it is very nearly that, — International Law no longer 
corresponds to the requirements of international life. 

International Law suffers the disadvantage that, while the 
members of a given community of men are all interested in the 
enforcement of law within their own territorial limits, in questions 
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of International Law that same community may, with perfect 
solidarity, find its interest in a violation of the law. In this man- 
ner whole nations may contribute their entire strength to opposing 
the enforcement of the most evident principles of justice, because 
the nation as a whole profits by this illegality. 

This frank placing of interest above obligation it is attempted 
to justify by asserting the absolute sovereignty supposed to inhere 
in the nature of a Sovereign State. So long as that recourse is 
left open to a recalcitrant nation, there can be no firm foimdation 
for a science of international jurisprudence; for, by the assump- 
tion that sovereignty is merely "supreme power", and as such is 
the source of law, not subject to it, it is admitted that Sovereign 
States are not jural entities, but only arbitrary forces, each one 
of which finds its supreme rule of conduct in its own tmqualified 
will. 

The first and most important possible means of rendering In- 
ternational Law more eflfective is, therefore, to destroy and exter- 
minate from the minds of men this false and pernicious dogma of 
absolute sovereignty, which does not in truth possess any founda- 
tion in the principles of jurisprudence considered as a science. 

Such terms as imperium, majestas, and sovereignty are merely 
abstract attributes derived from forms of political organization 
based upon superior physical force alone, and contain no vestige 
of that ethical authority upon which modem Constitutional States 
are founded. 

It would carry us far afield to enter at this time upon the his- 
tory and refutation of the dogma of absolute sovereignty. It is 
sufficient here to say that the eflfort to bind a Sovereign State 
founded upon this dogma by the meshes of mere customs, treaties, 
and conventions, — ^which constitute the substance of International 
Law, — ^must forever prove illusory, for the reason that the accept- 
ance of these depends entirely upon its own arbitrary will, and 
when they are contrary to what it conceives at the time to be its 
interest, they will not receive its sanction. The usages of the past 
are readily discarded as being no longer useful. Treaties and 
conventions, — even such as have been solemnly entered into for 
temporary reasons, — may with equal readiness be repudiated, re- 
gardless of their terms, on the principle that obligations exist 
only rebus sic stantibus. Thus the whole body of International 
Law, to a State thus conceived, is suddenly resolved into thin air. 
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Although this conception of absdute sovereignty runs through 
our theories of the State and the lawbooks based on those theories, 
it does not in reality appeal to a thoughtful mind. It is partly of 
a metaphysical and partly of a religious origin. On its metaphysi- 
cal side it involves the fallacy of constructing a theory of the 
State upcm a purely abstract idea borrowed frcxn a particular phase 
of State existence, — ^the unlimited authority of an absolute ruler. 
But, to-day, constitutional government has put an end in most 
countries to that type of political organization. On its religious 
side, it regards the sovereignty of the State as derived frc«n what 
theologians have taught regarding the sovereignty of God, the 
sovereign acting in the name of God. But with the disappearance 
of belief in the divine right of the monarch vanishes the prepos- 
terous notion that such unlimited authority can inhere in any com- 
munity of mortal men. 

If we retain the word "sovereignty" at all, as we probably 
must, we should define it as a prerogative inherent in a free com- 
munity to form a government for the preservation of the right of 
its members to life, liberty, and property. But such a funda- 
mental right does not create authority to attack other communi- 
ties, destroy their inhabitants, and annex their territories. There 
is no right in the mass that is not derived from the rights of 
the individuals that compose it. The only sovereignty that can be 
scientifically justified is grounded upon principles of justice rather 
than upon mere power, even though that power be in fact su- 
preme. 

If the State is in its true nature a juristic person. International 
Law must not be thought of as a mere compound of fortuitous 
customs and conventions. It is law in a real sense, and cannot 
arbitrarily be set aside at will. It is a product of reason adjusted 
to universal htmian needs. 

A jural society implies an association of equals, mutually 
recognizing in one another the same relative rights. Unlimited 
sovereignty would render this impossible; for, by its very nature, 
tmlimited sovereignty could not be divided, and if it existed at 
all could be the exclusive possession of only one. It is, therefore, 
an empty assumption, without support either in fact or in theory. 
In a jural society members may differ in power and magnitude, 
for the reason that these do not constitute the ground of its exist- 
ence ; but if to these inequalities there be added an acknowledged 
inequality of rights, the whole foundation of social organization 
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is swept away. The small nations then become the predestined 
vassals of the great. 

As this is the confessed aim of Imperialism, it is not surprising 
that it favors the feudal rather than the national type of world 
organization. Being disposed to dictate the law to subordinates, 
it resents any law that is restrictive of its own dominant authority. 
It does not desire to be held accountable to any one for its conduct, 
or to bind itself by self-limiting engagements. 

To Constitutional Democracy, on the other hand, sovereignty 
may be complete without being unlimited ; because it is^ in reality, 
nothing more than the right of an independent and responsible 
f>eople to organize a government for its own protection. It is, by 
its nature, an ethical and not a d3mamical conception. It is based 
upon the inherent rights of the people, and not upon mere power. 
It implies no authority over others than its own constituent ele- 
ments; for all free men capable of forming a responsible govern- 
ment have an equal right to do so, and such a government cannot 
deny the inherent rights of* another State without a logical denial 
of its own. 

It is evident, therefore, that, while Imperialism has no plan of 
world organization, aside from its own universal domination and 
the subordination by force of all peoples to its will. Constitutional 
Democracy, recognizing the rights of nations, oflfers such a plan 
through the progressive federation of self-goveraed peoples. 

Such a compact would be, in effect, a Constitution of Civiliza- 
tion. It would recognize the rights of nationality and base itself 
upon them. It would not destroy national sovereignty, in its true 
and proper sense ; for, while it would frankly admit its necessary 
limitation, it would not lessen its ethical completeness. Such a 
plan would secure to every people the unrestricted right of self- 
government, and furnish to all nations a basis for amicable co- 
operation in securing their future peaceful development and com- 
mon prosperity.* 

A second reason why the constitutional movement of 1848 did 
not succeed is that, evwi in the States of Europe which professed 
to be constitutional, the inherited idea of absolute and unlimited 
national sovereignty, latterly supposed to be inherent in the people, 
was united with an acute sense of the solidarity of the economic 
interests of each nation, in the forms of industry, trade, maritime 

*Scc the writer's "Americanism; What It is", D. Appleton & Co., New 
York, 1916. 
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influence, and colonial expansion. Thus, about 1850 began a new 
era in international life impelled by economic ambitions, — a period 
of Commercial Imperialism, — ^that continues to the present time, 
and now constitutes a serious menace to the peace and well-being 
of mankind. 

It is impossible here to enter into details regarding the forces 
producing this new era, through which we are now passing; but 
no one aware of the origin of the present world-war can doubt for 
a moment, when the drapery of excuse and explanation is swept 
aside, that it is fundamentally a war for trade and for trade routes, 
in which the resources of industry and the possession of markets 
play the conspicuous role. 

This new and urgent form of modem life has brought about 
a situation demanding new legal adjustments. What confronts 
us is a situation in which economic expansion is in unholy alliance 
with the inherited but preposterous idea of absolute sovereignty. 
It takes whatever it can grasp and hold. To obtain and maintain 
its grasp, it is prepared to perpetrate any enormity. It is ready 
to ruin the whole of Europe, and to challenge all the rest of the 
world in its mad career. It pours living men by the hundreds 
of thousands into the redhot gaping crater of death. It rains 
explosives from the skies, it renders the breath of life a cruel 
poison by asphyxiating gases, it respects neither manhood, nor 
womanhood, nor childhood. It threatens the destruction, not only 
of civilization, which it has already almost wrecked, but the very 
existence of the human race. 

We must, therefore, find a new law, or human life will be 
impossible. And what shall that law be? On what shall it be 
based? Upon an out- worn theory of the State, once relatively 
harmless, but now become preposterous? Upon the assumption 
that some nation, by its superiority of force or efficiency, is hence- 
forth to rule the rest of mankind? Upon the pretension that even 
the people, — ^the all-wise and all-powerful people, — are to do what- 
ever they please, without legal restriction? 

Shall we not rather conclude, that the time has come for the 
nations, and especially for this nation, to affirm in no doubtful 
terms that there are certain rights and duties of nations upon 
regard for which the future of mankind depends? 

Whoever has closely studied the great turning-points of history 
must be aware that new eras are originated by new exigencies. 
At this moment we are passing through that experience. Whether 
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we are to be joined by others or left alone in splendid isolation 
is not our responsibility. We cannot do better, we must not do 
less, than to repeat the words used by Washington to the Conven- 
tion called to frame our Federal Constitution: "Let us lift up a 
standard to which the wise and the virtuous may repair, the future 
is in the hands of God." 

David J. Hill. 
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THE NEW JERSEY PUBLIC UTILITIES ACT 

Some Questions Involved in the Passaic 
Gas Rate Case. 

The "act concerning puWic utilities, to create a Board of Public 
Utility Commissioners and to prescribe its duties and powers" 
(Laws 1911, chapter 195) was enacted, in its present form, in 
1911. 

The provisions of the act do not operate upon all engaged in 
pursuits "affected with a public interest", but are confined to those 
owning, operating, managing or controlling within the State "any 
steam railroad, street railway, traction railway, canal express, sub- 
way, pipe line, gas, electric light, heat, power, water, oil, sewer, 
telephone, telegraph system, plant or equipment for public use, 
under privileges granted or hereafter to be granted by the State 
of New Jersey or by any political subdivision thereof" (Sec. 15). 

In framing the statute the accumulated experience of the past 
reflected in the progressive adjudications of the courts declaring 
the principles regulating the conduct of business enterprises af- 
fected with a public interest was not disregarded. On the con- 
trary, the statutory structure was reared upon the foundation of 
that experience, so reflected. 

The cases arising under, and construing, the act uniformly 
recognize that while in so far as the statute lays down a new 
rule, that rule must control, yet that where its language is con- 
sistent with the rule previously recognized it must be construed 
as merely declaratory of the rule as it was before the adoption of 
the act.^ 

The statute in providing (Sec. 18 (a)) that no public utility 
coming within its operation shall make or exact any unjust or 
unreasonable rate for any product or service supplied or rendered 
by it within the State, simply redeclares the rule of the common 
law, which holds the rates exacted in a business of a public nature 
to the standard of "the just and reasonable rate".* 

^Public Service Railway Co. v. Board of Public Utility Commissioners, 
81 N. J. L. 363. 

"Messenger v. Pennsylvania R. R. Co., 36 N. J. L. 407, 37 N. J. L. 531 ; 
Public Service Corporation v. American Lighting Co., 67 N. J. E. 122; 
Borough of Washington v, Washington Water Co., 70 N. J. E. 254. 
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Under the common law rule, so declared by the statute, the 
public utility is entitled to impose, and is limited to the exaction 
of, a just and reasonable rate. "J^st" and "reasonable" are, how- 
ever, relative terms. What is just and reasonable depends upon 
many varying circumstances. The element of justice and reason- 
ableness, which marks the limit of the rate which may be charged, 
relates to both the public utility and the consimier. The public 
utility is in any event entitled only to a fair return — fair to itself 
and to the consumer. Consequently the rate exacted must be just 
and reasonable to both. If, as may happen, it cannot be just and 
reasonable to both, it must be to the consumer.* 

This rule in its enforcement of co-operation among members 
of the State evidences, in striking manner, the dominating influence 
of social imagination in the law. 

When a case arose at common law in which it became neces- 
sary to determine whether a rate exacted in a business of a public 
nature was, or was not, just and reasonable, the courts possessed 
the power to make such determination and to prevent the exaction 
of the rate if found to be unjust or unreasonable. 

The courts, however, did not possess the power to prescribe 
a rate to be operative upon the public in the future. Such power 
is legislative and not judicial in its nature.* It is not only not 
possessed by the courts, but could not be conferred upon them by 
legislative enactment without violation of the State constitution.' 

The framers of the statute recognized this limitation upon the 
power of the courts to prevent violations of, and enforce com- 
pliance with, the common law obligation thereby redeclared, and 
established an administrative body vested with power when it 
determined an existing rate to be unjust or unreasonable, to fix 
a just and reasonable rate thereafter to be imposed, observed and 
followed, and through the establishment of this administrative 
tribunal, vested with such power, provided a means for enforcing 
continuous compliance with the common law obligation redeclared 
by the statute (Sec. 16 (r)). 

The State in the enactment of the statute adopted no new pol- 

•Brunswick & T. Water Dist. v. Maine Water Co., 99 Me. 371, 59 Atl. 
537. 

*Ncbraska Telephone Co. v. Nebraska, 55 Neb. 627; Raritan River 
R. R. Co. V, Traction Co., 70 N. J. L. 732; City of Madison, et al. v, 
Madison Gas & Electric Co., 108 N. W. 1906 (Wis.). 

•Western Union Tel. Co. v. Myatt, 98 Fed. 335; State v. Johnson, 61 
Kans. 8^ ; and see, Janvrin, et aL v. Revere Water Co., 174 Mass. 514. 
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icy with reference to the nature and limitations of the obligation. 
It did, however, adopt a new policy in creating an administrative 
tribunal vested with power adequate to enforce continuous com- 
pliance with the obligation. 

The power of the State to regulate, through legislative enact- 
ment, the rates exacted in a business of a public nature was defi- 
nitely established in the Granger Cases.^ The power is a power 
of government. It is continuing in its nature ; is not lost by non- 
user; and its exercise is in nowise abridged or limited by the fact 
that the State has not, over a long period of years, exerted itJ 
The power is in nowise abridged or limited by the fact that those 
affected may have engaged in business before its exercise. En- 
gaging in a business affected with a public interest, they were from 
the beginning subject to the power of the body politic to require 
them to conform to such regulations as might be established by 
the proper authorities for the common good.® Nor is the power 
in anywise abridged or limited by the fact that the property de- 
voted to the public use may, before the exercise of the power, 
have been leased to a tenant who relied upon the earnings for the 
means of paying the agreed rent, or that the income therefrom 
may, before the exercise of the power, have been pledged as se- 
curity for debts incurred.* 

That this power of legislative regulation may be exerted di- 
rectly by the legislative authority or indirectly through an admin- 
istrative tribunal vested with power to that end is settled by a 
long line of authorities.^*^ 

In view of these adjudications it was not to be expected that 
the statute would be attacked because of its delegation of the 
power to fix just and reasonable rates to the administrative tribu- 
nal created thereby. Nor has such attack been made. 

It has, however, been attacked under a claim that a jurisdic- 
tional determination required to be made by the administrative 
body involves the exercise of a judicial function. The attack 
failed. 

The statute, it is true, confines the power of the administrative 

•Munn V. Illinois, 94 U. S. 113; Chicago, Burlington & Quincy R. R. 
Co. V, Iowa, 94 U. S. 155; Peik v, Chicago & Northwestern Railroad Co.» 
Laurence v. same, 94 U. S. 164. 

^Chicago, Burlington & Quincy R. R. Co. v. Iowa, supra; Stone et aL 
V, Farmers Loan & Trust Co., (Railroad Commission Cases) 116 U. S. 307. 

•Munn V. Illinois, supra, 

•Chicago, Burlington & Quincy R. R. Co. v. Iowa, supra. 

"Atlantic Coast Line v. North Carolina Corp. Commission, 206 U. S. 1. 
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body, to fixing, after hearing, upon notice, a just and reasonable 
rate, whenever it determines an existing rate to be unjust and, 
unreasonable. 

In the exercise of the power so conferred, a determination 
that the existing rate is unjust or unreasonable is, therefore essen- 
tial to the fixing of a just and reasonable rate. 

The determinations to be made are correlated. The determina- 
tion with respect to the existing rate constitutes merely a step in 
the exercise of the power to prescribe a just and reasonable rate 
for the future. 

It is not a judicial act. It does not in anywise determine the 
rights of parties with respect to transactions already had. It 
merely provides the basis for the exercise of the power to fix a 
just and reasonable rate thereafter to be imposed.^^ 

The first proceeding of importance calling for an exercise of 
the power to regulate rates by the administrative body created 
under the statute was initiated in July, 1911.^* It involved an 
inquiry as to the justice and reasonableness of the rate for gas 
exacted by Public Service Gas Company in the territory supplied 
by that company from its plant at Paterson, and eventuated in an 
order determining that the existing rate of one dollar and ten 
cents per thousand cubic feet, with a discount of ten cents per 
thousand cubic feet for prompt payment, was unjust and unrea- 
sonable, and fixing ninety cents per thousand cubic feet as the 
just and reasonable rate. 

The order so made has been subjected to judicial review.^* 
It was affirmed in the Supreme Court. In the Court of Errors and 
Appeals a divided court first declared the affirmance by the court 
below erroneous, but upon rearg^ment the court, again dividing, 
affirmed the judgment below, sustaining the order. An appeal is 
now pending in the Supreme Court of the United States. 

A consideration of the proceeding before, and the report of, 
the administrative body upon which the order was based, and of 
the opinions delivered in the courts reviewing the order, will indi- 
cate the principles to be observed in, and the limitations imposed 
upon, the exercise of the power conferred by the statute as deter- 

*^Southem Railway Co. v. Hunt, et al, (Ind.) 83 N. E. 721. 

"/» re Rates of Public Service Gas Co., 1 Reports of Board of Public 
Utility Comrs. of N. J. 433. 

"Public Service Gas Co. v. Board of Public Utility Commissioners, 
et al 84 N. J. L. 463, 92 Atl. 606; 94 Atl. 634. 
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mined by the courts of the State, and make clear the main questions 
to be presented to the Supreme Court of the United States. 

At the outset of the inquiry the administrative tribunal was 
confronted by the necessity of finding a basis of calculation of 
the just and reasonable rate. It found such basis in the "fair 
value of the property used for the convenience of the public". 
In this it followed a uniform line of judicial decision^* and its 
course met with no adverse conunent in the courts passing upon 
its order. 

The necessity of determining the method to govern in ascer- 
taining the amount of capital devoted to the public service re- 
mained. Some basic theory as to capitalization must be adopted. 
Without such theory the exercise of the power conferred by the 
statute was impossible. Without such theory the administrative 
body could neither determine whether the existing rate was just 
and reasonable, nor fix a just and reasonable rate. Four bases 
were advanced and considered: (1) The outstanding capitaliza- 
tion, to which reference will again be made ; (2) the bare cost of 
substantial reproduction of the property at the present time; (3) 
the original cost of the property, and (4) the fair value of the 
property at the present time." 

The "fair value of the property at the present time", was 
adopted as determining proper capitalization. In this the weight 
of judicial authority was followed.^* The reviewing tribunals 
approved the view adopted. 

Having adopted this basis, question arose, whether, with re- 
spect to the physical property, (1) replacement value new, evi- 
denced by the cost of reproduction of the property as new or (2) 
such value diminished by an estimate for such deterioration in 
value as the property had undergone at the date of the appraisal 
should be accepted. The second of these views prevailed. 

In turn question arose, whether the deduction made for depre- 
ciation should be based upon (1) the theoretical depreciation 

"Brymcr v, Butler Water Co., 179 Pa. 231, Smyth v, Ames, 169 U. S. 
466; Kennebec Water Dist. v. Waterville, et a/., 97 Me. 185; Long Branch 
Comrs. V. Tintem Manor Water Co., 70 N. J. E. 71, 71 N. J. E. 790 
"Wyman's, Public Service Companies, sec. 1080, et seq, 
"Smyth V. Ames, supra\ San Diego Land Co. v. National City, 174 
V. S. 739; San Diego L. & T. Co. r. Jasper, 189 U. S. 439; Stanislaus 
County V. San Joaquin & Kings River C. & L Co., 192 U. S. 201 ; Wilcox 
tf. Consolidated Gas Co., 212 U. S. 19; Lincoln Gas Co. v. Lincoln, 223 
U. S. 349; Cumberland Tel. & Tel. Co. v. Louisville, 187 Fed. 637; 
Spring Valley Water Works v, San Francisco, 192 Fed. 137; Home 
Telephone Co. v. Carthage, 235 Mo. 644, 139 S. W. 547. 
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calculated on the basis of life tables or (2) the depredation ascer- 
tained through observation and inspection of the property. The 
latter course was taken. 

The reasons prompting the adoption of this conclusion are 
fully set out in a later proceeding.^^ 

The conclusion reached is supported by the weight of judicial 
authority^® and was sanctioned by the courts reviewing the order. 

Having ascertained the cost to reproduce the physical property 
''new, less depreciation", and made allowance for working capital, 
the administrative body addressed itself to the question, whether 
the value of the property devoted to the public use might exceed 
the value indicated by the cost to reproduce the physical property 
"new, less depreciation". 

It put the question : "Can a public utility have any excess in 
value over and above the value of its tangible belongings? The 
question moreover presupposed that the excess value, if any, is 
wholly distinct from any capitalized earning power predicated on 
a future setting of rates higher than required to aflford a just 
return." 

The question so put was answered in the affirmative and allow- 
ance on the score of so-called going value was made. 

In this the difference between a dead plant and a live plant, 
and the fact that the property, the fair value of which was to be 
ascertained, was not the mere physical property, but the physical 
property characterized by a business attached was recognized. 

In this connection it was said: "The *going concern value' 
will then be largely represented by the cost of developing the 
business as distinct from the cost of securing the physical struc- 
ture. This going concern value may include the cost of soliciting 
the business, cost of advertising, cost of inducing customers to 
take service, cost of exhibiting appliances, cost of occasional free 
installations, and also the dearth of adequate returns during the 
early development years of the company. Depreciation unearned 
in this period may also sometimes be included in 'going concern 
value', indeed the term 'going concern value' or 'going value' may 

"Gatcly & Hurley, et al. v, Del. & Atl. TeL & Tel. Co., 1 Reps., Bd. 
Public Utility Comrs. of N. J., 519. 

"Knoxville v. Water Co., 212 U. S. 1 ; Cedar Rapids Gas Light Co. v. 
Cedar Rapids, 144 Iowa 426, 120 N. W. 966; San Joaquin & Kings River 
C. & I. Co. V, Stanislaus County, supra; Spring Valley Water Co. v, San 
Francisco, supra; Pioneer Tel. & Tel. Co. v. Westhaven, 29 Okl. 429, 
118 Pac 354; Contra Costa Water Co. v, Oakland, et al, 159 Cal. 323, 
113 Pac 668; Simpson v. Shepard, Z^ Sup. Ct. Rep. 730. 
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be employed to cover the value of the company's property over 
and above structural value." The term was thereafter so em- 
ployed in making allowance. 

In a subsequent proceeding^* the position so taken was restated 
and it was said : "The allowance on this score must, it is true, be 
made with circumspection. Living consumers must not be held in 
the power of the dead hand stretched forth from the g^ve of 
fictitious or injudicious investment. Cognizance must be taken 
of the fact that the individual merchant ordinarily calculates his 
percentage of profit on his stock, not on his stock plus the good 
will of his business. Cognizance must be taken also of the fact 
that an estimate of reproduction cost reflects in part the value 
attributed to a mechanism whose end is assumed to be the render- 
ing of specific services, and not to become a mere pile of potential 
junk. But when all is said by way of abatement or allowance, 
the inclusion of a proper estimate for the cost of establishing busi- 
ness, a cost quite distinct from the bare structural value of the 
apparatus, cannot be gainsaid." 

This position was taken notwithstanding the contention ad- 
vanced by the municipalities, that were parties to the proceeding, 
ihat all the so-called going value appeared in the valuation of the 
physical property at the cost of reproduction; that unless there 
was going value, the physical plant would be mere junk, and that 
the difference between the valuation of the physical plant at its 
cost of reproduction and its valuation as junk was the true going 
value. 

The position taken by the regulatory body was not without 
support in the adjudications of the courts*® and was sustained by 
the courts reviewing the order made. 

In the valuation no allowance was made for "good will". In 

"Gatcly & Hurley, et aL v. Del. & Atl. Tel. & Tel. Co., supra. 

*Knoxvillc V. Water Co., supra; Omaha v. Omaha Water Co., 218 
U. S. 180; Spring Valley Water Works v, San Francisco, 124 Fed. 574; 
C H. Vennor Co. v, Urbana Waterworks, 174 Fed. 348; Mo. K. & T. Ry. 
Co. V. Love, 177 Fed. 493; Des Moines Water Co. v. City of Des Moines, 
192 Fed. 193, Des Moines Gas Co. v, Des Moines, 199 Fed. 204; same 
V. same, June 14, 1915, U. S. Adv. Ops. 1914 (L. C. P. Co.) p. 84; Pioneer 
Tel. & Tel. Co. v. Westhaven, supra; People ex rel Kings County 
Lighting Co. v. Wilcox, 156 App. Div. 603, 141 N. Y. Supp. 677. 

Compare: Cedar Rapids Water Co. v. Cedar Rapids, 118 Iowa 234, 91 
N. W. 1081, 1091; same v. same, 144 Iowa 426, 120 N. W. 966, 969, 223 
U. S. 655; Spring Valley Water Works v. San Francisco, 192 Fed. 137; 
Cumberland Tel. & Tel. Co. v, Louisville, supra-. Contra Costa Water Co. 
V. Oakland, supra. 
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this a uniform line of authorities was followed*^ and the position 
taken was approved by the reviewing courts. 

The crux of the controversy was now reached. 

Question was raised, whether (1), a capitalization of the prop- 
erties, including special franchises, effected in a merger, bound 
the regulatory body, and (2) whether a separate and added allow- 
ance for special franchises should be made beyond the cost of 
obtaining them. 

Both of these questions were answered in the negative. 

The positions so taken were sustained by the Supreme Court. 

The majority opinion first delivered in the Court of Errors 
and Appeals found error in this. The majority opinion rendered 
on reargument, the court continuing divided, however, sustained 
the conclusion of the court below. 

The conflicting arguments may be summarized and the im- 
portance of the main questions to be presented to the Supreme 
Court of the United States may thereby be made to appear. 

It was contended, on the one hand, that the mere amount 
of outstanding capital stock and bonds, though it may throw some 
light upon, is not a reliable guide to the fair value of the property 
at the present time.*' That it is seldom a true measure of value, 
and that while it should be taken into consideration, it should not 
be given controlling weight. It was pointed out that stocks are 
not infrequently watered and anticipated profits capitalized, and 
that a large volume of securities is not infrequently issued because 
it is deemed desirable for speculative purposes. It was urged 
that to give to the mere amount of outstanding capital stocks and 
bonds controlling weight would place it within the power of those 
issuing the securities, to impose upon the public through the manu- 
facture of paper securities, the perpetual burden of making them 
pay "real profits", and would point the way to the easy destruction 
of the common law power of the courts over the rates of those 

**Wilcox V. Consolidated Gas Co., supra, 

"San Diego Land & Town Co., 74 Fed. 79, Cotting v. Kansas City 
Stock Yards Co., 82 Fed 850, Spring Valley Water Works v. San 
Francisco, supra; Louisville & N. R. R. Co. v. Railroad Commission, 196 
Fed. 800; Montana & W. S. R. Co. v, Morley, 198 Fed. 991 (1897) San 
Diego Water Co. v. San Diego, 118 Cal. 556, 50 Pac. 633; Steenerson 
V, Great Northern Ry. Co., 69 Minn. 353, 72 N. W. 713 ; Brymer v. Butler 
Water Co., supra; Griffin v, Goldsboro Water Co., 122 N. Car. 206, 30 
S. E. 319; Redlands L. & C. Domestic Water Co. v. City of Redlands, 
et al, 121 Cal. 363, 53 Pac. 843; Coal & Coke Rway. Co. v. Conley, et al. 
(W. Va.) 67 S. E. 613; Advance in rates, Western case, 20 Int. Com. 
Rep. 307. 
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engaged in a business of a public nature and of the power of the 
legislature to prescribe such rates. 

It was likewise urged that the valuation of the property can- 
not be based upon a capitalization of the utility's earning capacity, 
though such a capitalization may be used by the State as a basis 
of taxation ; that to hold otherwise is wholly inconsistent with the 
principles upon which State regulation is based, and would leave 
the situation as it was before the State adopted the policy of regu- 
lation through legislation, and that no existing rate could ever 
be lowered, no matter how unreasonable it might be. 

Earnings, it was contended, are dependent upon rates. Value 
indicated in earnings, therefore, has no necessary relation to the 
reasonableness of rates. Otherwise the more the public utility 
earned, the more it would be entitled to charge. The earnings at 
the time of the valuation is made may themselves be derived from 
rates unjustly and unreasonably high. 

The proposition was advanced that public utilities are in the 
main virtual monopoHes ; than in the community served the public 
utility ordinarily has the entire field to itself ; that under the State 
policy now established a competing utility is rarely permitted to 
enter and diyide a field already occupied; that ordinary competi- 
tive conditions are in great part eliminated and the public utility 
is consequently able in the absence of effective State regulation, 
to maintain higher than just and reasonable rates. Earnings, it 
was argued, based on such rates can be no more just and reason- 
able than the rates themselves.*' 

It was urged that to make the market value of the outstanding 
securities the measure of the value of the property upon which 
the utility is to earn, is to base the value upon a capitalization of 
earnings; that such market value depends largely upon earnings, 
and that since earning capacity cannot be the test of value in 
establishing a just and reasonable rate, such market value cannot 
furnish such test. The market value of the securities of a public 
utility, it was argued, reflects the earning power of all of its prop- 
erty. Property may be possessed by the utility neither used nor 
useful in the performance of the public service, and it may have 

"Validity of Rate Regulation, Reeder, p. 287, sec 162; American 
Railroad Rates, Noyes, p. 28 ; Public Service Rates and the Fourteenth 
Amendment, Matthews and Thompson, 15 Harvard Law Review, 249, 
268; The Legal Basis of Rate Regulation, Bailly, 11 Columbia Law 
Review, 532, 544; Regulation of Railroad Rates under the Fourteenth 
Amendment, Swayze, Quarterly Journal of Economics, 1912, p. 389. 
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accumulated surplus earnings set aside for future distribution as 
dividends; the market value of the securities would be aflfected 
thereby. Such property, however, does not form part of the 
property devoted by the utility to the public use, the fair value of 
which is the basis of a just and reasonable rate.'^ 

Attention was directed to the fact that the property in question 
was, in part, held under lease ; that the lease guaranteed as rental 
the payment of interest on the bonded debt, and an amount now 
equal to five per cent, on the capital stock of the lessor ; that con- 
sequently the market value of the securities of the lessor reflects 
a capitalization of the guaranty by the public, and it was urged that 
market value so created can have no controlling weight in fixing 
a just and reasonable rate, for otherwise the higher the rental 
paid, the higher the securities would sell, the more the property 
would be taken as worth, and the higher rates would be required 
to enable the earning of a fair return on the value. 

•It was contended that while the special franchises were prop- 
erty, they were property of a peculiar nature;" that they grant 
no leg^l estate in the public highways, but are merely executed 
licenses to participate in the common easement in an authorized 
manner;** that they differ from property in general in many re- 
spects in that they can only arise from legislative grant ;*^ cannot 
be alienated or transferred without legislative authority;*® cannot 
be subjected to mortgage without legislative sanction ;*• nor leased 
without legislative assent;*® that without such assent they are not 
subject to execution,*^ and that under them, when the continued 
undisturbed existence of the structures authorized thereby inter- 
feres with some other public need, the impairment or total destruc- 
tion of the privilege does not constitute either a taking or 

"Simpson v. Shcpard, 230 U. S. 352. 

"Randolph v. Lamed, 27 N. J. E. 557; McCartcr v. Vincland Light & 
Power Co., 7$ N. J. E 703. 

"New Et^land Tel. & Tel. Co. v. Boston Terminal Co., 182 Mass. 397, 
65 N. £. 835; and see: Newark v. State Board of Taxation, 66 N. J. L. 
466, 67 N. J. L. 247; Compare, People v. O'Brien, 111 N. Y. 1; Ghee v. 
Northern Union Gas Co., 158 N. Y. 510. 

"Jersey City Gas Co. v. Dwight, 29 N. J. E. 242. 

"McGregor v. Erie Railway Co., 35 N. J. L. 89; McCarter v. Vincland 
Light & Power Co., 73 N. J. E. 703. 

"Commonwealth v. Smith, et al,, 10 Allen 448. 

"Black V. Dd. & Raritan Canal Co., 24 N. J. E 455, reversing, 22 
N. J. E. 130. 

"Randolph v. Lamed, sMpra. 
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damaging of property requiring the making of compensation by 
the State." 

These franchises, it was urged, are in a technical sense prop- 
erty, but in no sense an absolute property. The private dominion 
of the grantee over them is limited, and is confined to their proper 
use under governmental control and regulation. They are per- 
mitted to be employed by the grantee only for the public good in 
rendering a service thereunder to the public at a just and reason- 
able rate, and are subject to the legislative power so to regulate 
the rate for the service rendered thereunder, as to permit no more 
than a fair return upon the fair value of the property employed 
thereunder in the public service. 

They confer the privilege to use the tangible property in its 
existing location in the public highways and places. 

The ownership of the pipes with no right to use them as lo- 
cated, and with the duty of taking them up and restoring the 
street, would be of negative value. 

They give the property a value as a going operating plant 
rather than the mere salvage value that it would have if its parts 
could not be used in their existing relation. 

This function of these franchises, it was contended, is recog- 
nized and provided for if in the valuation for rate-making pur- 
poses the tangible property is recognized as being rightfully in 
the public highways, and each part is valued with reference to 
its use in the existing operating system. 

They further assure the opportunity to secure, if possible, a 
fair return upon the fair value of the property employed in the 
public service at the present time. 

They give some assurance that after the success of the enter- 
prise has in fact been attained, the investor will not be deprived 
of all fruits of success through the exercise of the power of emi- 
nent domain. If that power is, in fact, exercised, compensation 
will be made in the market value of the entire property operating 
under a reasonable charge. 

This function, it was urged, is in no wise disturbed or aifected 
if the rate established in the exercise of the rate-making power is 
such as will admit of a fair return upon the fair value of the 
property employed in the public use at the present time. 

•"Consolidated Traction Co. v. South Orange & Maplewood Traction 
Co., 56 N. J. E. 569; Natick Gaslight Co. v. Natick, 175 Mass. 246, 46 
N. E. 292, New England Tel. & Tel. Co. v, Boston Terminal Co., 182 
Mass. 397, 65 N. E. 835. 
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Therefore, it was said, there seems to be no reason why in 
a valuation for rate purposes allowance should be made for the 
value of these franchises as a separable item beyond the cost of 
obtaining them.^' 

To include the franchises in the property, the fair value of 
which at the present time is to be ascertained, where the question 
is as to the reasonableness of the return allowed by a rate estab- 
lished by those engaged in a business of a public nature, or pre- 
scribed by the rate-making power, would, it was contended, result 
in attributing to the property an increment of value by reason of 
the fact that it is used in the public service. 

Such a course would disregard the essential condition of the 
public use which is, that the charges to the public shall not be 
tmreasonable. 

It would make the public use destructive of the public right.** 

And ag^in it was urged that the value of the franchises is 
itself based upon the capacity to earn profits. It becomes greater 
as the earnings are increased. If, therefore, a high rate of income 
could be justified on account of the great value of the franchises, 
this fact would in turn enhance the value of the franchises them- 
selves, and so justify a still higher charge; and there would be 
no limit to the legal charge which could be exacted were such 
franchise values permitted to increase the capital charges. 

To put this proposition in another way: — ^The rate must be 
reasonable, but to assume a value for the franchises in order to 
determine the reasonableness of the rate is to reason in a circle; 
the value of the franchises and the rate are mutually dependent, 
and one must be fixed independently if it is to form the basis of 
calculation of the other.** 

It was finally contended that the fact that special franchises 
are subjected to taxation as property affords no warrant for their 
inclusion as a separable item in the property, the fair value of 
which at the present time is to be ascertained, where the exercise 
of the legislative power to regulate rates is involved; that the 
tax, by whatever method assessed, is considered an operating 
expense ; and is, therefore, borne by the user of the service.'* The 
fact, it was urged, that the value of the special franchises is in- 
cluded in a valuation where an exercise of the power of eminent 

"Whitten, Valuation of Public Service Corporations, sees. 720, 721, 722. 

••Simpson v. Shepard, supra. 

"Brunswick & T. Water Dist. v, Maine Water Co., supra. 

-See: Knott v. C. B. & Q. R. R. Co., 230 U. S. 474, 497, 498. 
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domain is involved does not require the inclusion of such fran* 
chises as a separate item where the rate-regulatory power is in- 
volved ; that where the power of eminent domain is exercised the 
valuation is the final and all important factor, but where the legis- 
lative power to regelate rates is involved, the essential factor is 
not the valuation alone, nor the rate of return alone, but the prod- 
uct of the two, which product is the net return received upon the 
value of the property employed in the public service. 

The answer to the propositions so advanced was rested on 
broad and fundamental grounds. 

It was contended that the special franchises are grants of 
substantial property;" that they are rights of way; that they are 
not merely gifts from the state,-** that while the acceptance of 
the charter confers rights, it also imposes obligations; that the 
acceptances of such franchises creates an obligation to serve the 
public, and that service must be rendered at reasonable rates even 
if it can be done only at a constant loss; that the special fran- 
chises, as property, when once granted and accepted cannot be 
annulled or revoked by the State ;•• that they are assets of great 
value and a principle basis of credit ;*® that they may be bought, 
sold, leased, mortgaged, taxed and capitalized;*^ that they cannot 
be taken by the State without just compensation;*' that their 
value may be estimated especially when associated with tangible 
property; that it is estimated for purposes of taking through the 
power of eminent domain and for purposes of taxation;** that 
the method employed in determining tfieir value for these purposes 
must be applied in determining their value in rate regulation; 

"State Railroad Tax Cases, 92 U. S. 575; Detroit v. Detroit Street 
Rway. Co., 184 U. S. 368; People ex rel. Metropolitan St Rway. Co. 
V, Board of Tax Commissioners, 174 N. Y. 417, 67 N. E. 69, 77; 199 U. S. 
1, 38; Owensboro v. Cumberland Tel. Co., 230 U. S. 58, Boise Water Co. 
V. Boise City, 230 U. S. 84, Newark v. State Board of Taxation, 37 Vr. 466. 

"People ex rel. Metropolitan St, Rway. Co. v. Board of Tax Commrs., 
supra. 

•Fletcher v. Peck, 6 Cranch. 87, West River Bridge Company case, 
6 How. 507: Parker v. Elmira C. & N. R. Co., 165 N. Y. 274, 280, 59 
N. E. 81, 83; People v, O'Brien, 111 N. Y. 1; Lord v. Equitable Life 
Assurance Society, 194 N. Y. 212, 87 N. E. 443; Detroit v. Detroit St 
Rway. Co., supra; Owensboro v, Cumberland Tel. Co., supra. 

^•Owensboro v. Cumberland Tel. Co., supra. 

**Owensboro v. Cumberland Tel. Co., supra. 

^^onongahela Navigation Co. v. U. S., 148 U. S. 312; Montgomery 
County V. Bridge Co., 110 Pa. St 54. 

^ong Island State Supply Co. v. Brooklyn, 166 U. S. 685; Bristol v. 
Bristol, 23 R. I. 274, 49 Atl. 974; Central Railroad Case, 20 Vr. 1; West 
Shore R. R. Co. v. State Board of Assessors, 53 Vr. 37, affirmed, 85 Atl. 826l 
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that the special franchises cannot be disregarded in estimating 
the value of property for the purpose of fixing rates;** and that 
"it is incredible that a civilized state would permit such property 
to be bought, sold, leased, taxed and capitalized, and securities 
on it sold in the markets of the world for generations and cen- 
turies, and then repudiate and destroy it or a lafge part of it by 
the process of rate-making". 

The contention was further advanced that the decision in 
Wilcox V. Consolidated Gas Co. of New York, 212 U. S. 19, a case 
involving a consideration of a rate fixed by legislative enactment, 
recognized special franchises as property ; declared that they cannot 
be taken or used by others without compensation ; that the import- 
ant question is always one of value ; and gave controlling effect to 
the value placed upon the special franchises through capitaliza- 
tion thereof in a consolidation. 

To the position so taken, the Supreme Court, in the opinion 
by Justice Swayze, answered: "We are, however, referred to 
Wilcox V. Consolidated Gas Co., 212 U. S., 19. The court in that 
case did approve an allowance for the value of the franchise, but 
it was so far from holding that the valuation of the franchise was 
always to be included in ascertaining the value of the property upon 
which the company was entitled to a reasonable return that it disap- 
proved such a valuation made in the court below. What it 
approved was a valuation made more than twenty years before, 
and it was careful to say that the allowance rested upon the peculiar 
facts of that case, and that its decision could form no precedent in 
regard to the valuation of franchises generally, where the facts 
were not similar. The prosecutors urge that the present case is 
similar and ask that the value of the franchise as fixed at the time 
of the merger, in 1899, be included in the present valuation of their 
property. It is difficult to tell from the opinion in the Consol- 
idated Gas Co. case upon what exact groimd the allowance was 
approved. The court refers to the report of a Senate Committee 
of Investigation soon after the consolidation of the companies, the 
recognition for twenty years of the agreement as valid, and the 
fact that the stock had been dealt in for more than twenty years 
on the basis of the validity of the valuation and of the stock issued 
by the company. Neither of these considerations, however, justify 
the conclusion that the rates must continue to be so fixed as to 
make good for all time that valuation. The report of the Senate 

**Wilcox V. Consolidated Gas Co., 212 U. S. 19. 
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Committee seems to have been a mere report of the facts after 
consolidation was accomplished, and the fact that the stock was 
dealt in upon the basis of the validity of the valuation means no 
more than that in the general estimation of investors the State 
was not likely to exercise its power to reduce rates. In fact, what 
the court said on this point was unnecessary to the decision, since 
the result was to sustain the rate fixed by the Commission; that 
is to say, the court held that the rate fixed was sufficient to yield 
an adequate return even though allowance was made for the valua- 
tion put upon the franchise in 1884. In order to make the case an 
authority for the contention of the present prosecutor, the rate 
should have been so low that its adequacy would depend upon 
whether the valuation of the special franchise was included or 
excluded. In reality the actual decision seems adverse to the 
present prosecutor, since the court held that the adequacy of the 
rate was not to be determined by including in the valuation of the 
company's property the actual present value of the special fran- 
chise. The argument of the present prosecutor drawn from the 
Consolidated Gas Company case is based on a false premise. The 
facts of the two cases are not similar. The controlling fact in that 
case was that the companies had earned such enormous dividends 
that it was fair to assume that they would be able to earn dividends 
in the future which would justify the capitalization of the fran- 
chises at the amount then fixed. The present case differs. The 
capitalization fixed in 1899 must have been larger than the amount 
upon which the companies could then expect to earn a normal 
return: for when the Paterson and Passaic Gas & Electric Com- 
pany was leased to the Public Service Corporation in 1903, the 
latter corporation agreed to pay interest on the bonded debt and 
a dividend on the stock of one and one-half per cent, for the first 
year, increasing one-half per cent, a year until the limit of five per 
cent, was reached. The stock for which the holders were willing 
to accept one and one-half per cent, in 1903 and five per cent, 
beginning with 1910, prepetually, could have hardly been worth 
par in 1899. Nothing is shown to have intervened to reduce its 
value. We are not called upon to consider the liability of the 
holders of that stock to assessments for unpaid shares. Assuming 
that the shares must now be regarded as full paid, their par value 
is no measure of the value of the franchises in 1899, the date of 
the merger, as it was in the Consolidated Gas Company case." 
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If what has been written serves to indicate the fundamental 
nature and wide reaches of the questions to be presented to the 
Supreme Court of the United States, the purpose of the writer 
will have been achieved. 

Frank H. Sommer. 
Newark, N. J. 
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INTERFERENCE WITH CONTRACTUAL 

RIGHTS AS CONSTITUTING 

A TORT (a) ^ 

Copyright, West Publishing Company. 

We shall here consider whether A will have a cause of 
action against C under the following conditions: 

First: Owing to C's interference, B did not enter into a con- 
tract with A (I) of employment (II) not of employment. 

Second: Owing to C's interference, B broke an existing con- 
tract with A. The contract was (III) one of employment 
(IV) not one of employment. 

It will be necessary to distinguish between cases where the 
interference was (a) malicious and (b) non-malicious and 
where unlawful means (c) were and (d) were not used. 

The question whether a cause of action will arise out of an 
interference with contractual rights is one of extreme difficulty. 
This is largely due to the fact that it cannot be answered solely 
through legal reasoning for it must likewise be viewed from the 
standpoint of sociology and economics. "The true grounds of 
decision are considerations of policy and of social advantage and 
it is vain to suppose that solutions can be attained merely by logic 
and the general propositions of law which nobody disputes."* In 
many respects, the law is still in process of evolution. Naturally 

'This article is taken from Professor Chapin's forthcoming treatise 
on Torts which is shortly to be published by the West Publishmg Com- 
pany. The editors of the New Jersey Law Review desire hereby to make 
due acknowledgment and to express their appreciation of the courtesy 
of the West Publishing Company in permitting its advance publication. 

*The following may profitably be consulted: "The Tubwomen v. The 
Brewers of London" by William A. Purrington, 3 Columbia Law Rev. 
447; "The Boycott and Kindred Practices as Ground for Damages" by 
John H. Wigmore, 21 Am, Law Rev. 509; 'Interference with Social Re- 
lations" by John H. Wigmore, Id, 764; "Privilege, Malice, and Intent" by 
Justice Holmes, 8 Harv. Law Rev. 1; "Combination by Coercion" 17 Id. 
558; "Interference with Contracts and Business in New York" by E. W. 
Huffcut, 18 Id, 423; "The Closed Market, the Union Shop, and the Com- 
mon Law" by Wm. Draper Lewis, 18 Id. 444; "Crucial Issues in Labor 
Litigation" by Jeremiah Smith, 20 Id, 253, 345, 429; "Predatory Price 
Cutting as Unfair Trade" by E. S. Rogers, 27 Id. 139; "Comments on the 
Modem Law of Unfair Trade" by E. S. Rogers, 3 111. L. Rev. 551 ; "The 
Authority of Allen v. Flood" by H. L. Wilgus, 1 Mich. Law Rev. 28; 
"Labor Organizations in Legislation" by Jerome C. Knowlton, 6 Id, 609. 

*Vegelahn v. Guntner, 167 Mass. 92, 106, 44 N. E 1077, 57 Am. St. Rep. 
443, 35 L. R. A. 722 per Holmes, /. 
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there has been g^eat divergence in views. While it is believed 
that a fairly clear rule may be worked out, yet it must be confessed 
that the decisions hereafter cited, are in the main, decidedly 
unsatisfactory. Owing to the indefinite phraseology frequently 
employed and the vast amount of dicta that has crept in, the cases 
upon disputed points require close analysis.* 

Strictly speaking, the term "contractual rights" means rights 
secured by existing contracts but in its larger aspect, it may in- 
clude rights to contract. Since, however, a distinction has been 
drawn between them, and between contracts actual and prospec- 
tive, of employment and not of employment, separate treatment 
becomes necessary.* 

Prospective Contracts of Employment 

At the outset, it will be advisable to see just what right may be 
infringed. It was well said in Brennan v. United Hatters' that 
^'as a part of the right of acquiring property there resides in every 
man the right of making contracts for the purchase and sale of 
property, and contracts for personal services, which amount to 
the purchase and sale of labor. It makes little difference whether 
the right that underlies contracts of the latter sort is called a per- 
sonal right or a property right. It seems to us impossible to draw 
a distinction between a right of property and a right of acquiring 
property that will make a disturbance of the latter right any less 
actionable than a disturbance of the former. In a civilized com- 
munity which recognizes the right of private property among its 

This forces a writer to elect whether he will convert his work into a 
mere digest or risk the charge that his cited authorities fail to sustain the 
propositions for which they are advanced. 

*It has been deemed advisable to include under the head of interference 
with contractual rights, many cases which are usually grouped under con- 
spiracy, boycott, unfair competition, and kindred titles. T^he reason is that 
they are, after all, only illustrations of a few underlying principles. The 
question presented in every instance is how far the law will afford redress 
against interference with (1) contracts not in existence and (2) existing 
contracts. When analyzed, the so-called unfair competition and boycott 
cases will be seen to fall under one or both of these heads. If goods are 
sold in packages resembling those in which an established product is put 
up, or if a trade name is adopted so similar as to be calculated to deceive, 
it is evident that this falls under the first head. The label or name is 
merely a means by which the wrongdoer has succeeded in inducing cus- 
tomers not to enter into contractual relations with his competitor. If a 
labor union threaten to strike unless a non-union employee is discharged, 
it would appear that this is only a method of procuring the breach of an 
existing contract To treat the first under unfair competition and the 
second under strikes, boycotts or labor unions seems tantamount to ignor- 
ing a very close kinship. See the author's article in 38 Cyc 501, it seq, 

73 N. J. Uw 729, 742; 65 Atl. 165; 9 L. R. A. N. S. 2M. 
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institutions, the notion is intolerable that a man should be protected 
by the law in the enjoyment of property once it is acquired, but 
left unprotected by the law in his effort to acquire it."® There 
may therefore be a cause of action for depriving a man of custom, 
that is of possible contracts^ 

But is this true of every interference even though the methods 
used are lawful? Suppose C merely persuaded B not to employ 
A? There would seem, says a learned author, no cause of action 
here. The question is one of policy and "the harm likely to be 
caused by persuasion to refrain from contracting does not appear 
to be so great as to make it expedient to interfere with the liberty 
of speech in this respect".* Suppose, however, that an induce- 
ment is offered consisting (a) of money or other tangible object 
of property or (&) an offer to exercise or a threat to refrain from 
exercising a right to employ, work for or deal with. Competition 
apart, the first would appear actionable. **A threat of pecuniary 
loss, or an offer of pecuniary gain, differs materially from simple 
persuasion." It is more likely to be effective. If such threats or 
offers can be indulged in with impunity, there is hardly any limit 
to the damage, which a rich or powerful man can safely cause to 
his weaker neighbors.® With respect to the second case, while if 
there is no contract breached, there can, of course, be no liability 
to the party threatened with a severance of existing or prospective 
relations, nevertheless, can one annex a condition, the effect of 
which will be to injure third parties? If he "cannot use his tangi- 

•While this was said in exposition of a constitutional provision assert- 
ing the existence of the natural and inalienable right of "acquiring" prop- 
erty, it is quoted as embodying a principle which is manifestly self sus- 
taining. 

'May V, Wood, 172 Mass. 11, 14, 51 N. E. 191 per Holmes, /. dissenting. 
"The next point is, whether the distinction taken for the defendants between 
the claim for inducing persons to break contracts already entered into 
with the plaintiff and that for inducing persons not to enter into contracts 
with the plaintiff can be sustained and whether the latter claim is main- 
tainable in law. I do not think that distinction can prevail. There was 
the same wrongful intent in both cases, wrongful because malicious. There 
was the same kind of injury to the plaintiff. It seems rather a fine dis- 
tinction to say that where a defendant maliciously induces a person not 
to carry out a contract already made with the plaintiff and so injures the 
plaintiff, it is actionable, but where he injures the plaintiff by maliciously 
preventing a person from entering into a contract with the plaintiff which 
he would otherwise have entered into, it is not actionable". Temperton v. 
Russell (1893) L. R. 1 Q. B. 715, 728, 57 J. P. 676, 62 L. J. Q. B. 412, 
69 L. T. Rep. N. S. 78, 4 Reports Z76, 41 Wkly. Rep. 565, per Esher, M. R. 

•"Crucial Issues in Labor Litigation", by Jeremiah Smith, 20 Harv. 
Uw Rev. 266. But see Huskie v. Griffin, 75 N. H. 345, 74 AU. 595, 27 
L. R. A. N. S. 966. 

•/(/. 268. 
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ble property as an instrument of causing desired harm * * * 
without any other justification than the abstract right to do as he 
pleases with his own, can he so use his personal rights"?^® It 
would seem in this case likewise that A might recover for damages 
which C aimed to cause.^^ 

Instances of individual interference with prospective contracts 
of employment are exceedingly rare.^' We cannot well include 
cases where the employment, terminable at will would have con- 
tinued indefinitely^' since there is here an interference with an 
established status.^* Usually the interference is the concerted act 
of many,^* and occurs in the course of a labor dispute. Here the 
trade union endeavors to prevent the employer from securing labor 
or rival labor from obtaining employment. Its weapons are usually 
the strike and boycott. The employer retaliates with the lockout. 
Both sides use the blacklist. 

It is almost a truism that in no branch of the law have there 
been greater changes than in that dealing with the relations of 
capital and labor. As late as 1835 the Supreme Court of New 
York sustained an indictment against workingmen for conspiracy 
to raise the rate of wages^' as it had done in 1810." By a series of 
English statutes running down to the year 1800, heavy penalties 
were inflicted upon workmen for refusing or conspiring to refuse 
to labor. ^* But social changes have worked corresponding altera- 



''Id. 269. 

"See Jones z/. Leslie, 61 Wash. 107, 112 Pac. 81, 48 L. R. A. N. S. 893. 

^*The plain reason being that peaceful and truthful persuasion or 
promise of future favor by a single individual is not likely to produce 
results of a character so grave as to induce the injured party to seek 
redress through the courts", Huskie v. Griffin, 75 N. H. 345, 349, 74 Atl. 
595, 27 L. R. A. N. S. 966. 

"Such as Gibson v. Fidelity & Casualty Co. 232 111. 49, 83 N. E. 539; 
London Guaranty & Accident Co. v. Horn, 206 111. 493, 69 N. E. 526, 
99 Am. St. Rep. 183. 

"See infra pp. 159, 161. 

"As hereafter stated, it then becomes proper to take note of defendants' 
purpose. Willis v, Muscogee Mfg. Co. 120 Ga. 597, 48 S. E. 177, 1 Ann. 
Cas. 472; Vanarsdale v, Uiverty, 69 Pa. St. 103; Iron Moulders Union v. 
AUis-Chalmers Co. 166 Fed. 45. 

"People V. Fisher, 14 Wend. 9. 

"People r. Melvin, 2 Wheeler Cr. Cas. 262. Both decisions were amply 
supported by adjudications of the English Courts; King v. Journeymen 
Tailors, 8 Mod. 10. See "The Tubwomen v. The Brewers of London", by 
William A. Purrington, 3 Columbia Law Rev. 447. 

"^. g. the two Statutes of Laborers, 23 Edw. III. and 25 Edw. III. st. 
1 passed in 1349 and 1350 (see infra p. 159) ; 2 & 3 Edw. VI. c. 15 
(1548) ; 5 Eliz. c. 4 (1562) ; 7 Geo. I. st. 1 c. 13 (1720) ; 40 Geo. III. c. 106 
(1800). 
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tions in the law.** It is now well settled that where no breach of 
contract is involved, as the employer may hire or discharge as he 
sees fit,*® so may the employe refuse or cease to work, whether it 
be for a good reason, a bad reason or no reason at all.** From this 
springs the doctrine sometimes asserted that what one man may 
lawfully do may be done or threatened by many." But this 
ignores the coercive force of numbers.** The increase of power 
by combination is "in geometrical proportion to the number con- 
cerned."** "The force of a combination * * * is something 
more than the mere sum of the individualities that compose it."** 
"A grain of gunpowder is harmless but a pound may be highly 
destructive."** True, all acts done in combination cannot always 
on this ground alone be deemed unlawful. But the greater power 
to harm cannot be ignored and inquiry will be justified into the 
motives of the actors. Malice, that much misunderstood term, is 
said to be the test of liability.*^ When analyzed this merely means 
that the object must not be an improper one. 

Now the protection of one's legitimate interests is not an un- 

"•See 34 & 35 Vict ch. 31 ; 38 & 39 Vict ch. 86; 39 & 40 Vict ch. 22; 
6 Edw. VII. ch. 47. For illustrations of American statutes see: Comp. 
Stats. N. J. (1910), p. 3051, Sec. 128; Penal Uw of N. Y., Sec 582; 
U. S. Stats, at Large, 1914, Chap. 321, Act of Oct 15, 1914 (Clayton Act) 
Sec. 6. 

Thus statutes making it a criminal offense to discharge an employe 
simply because of his membership in a labor union or prohibiting the mak- 
ing of employment conditional upon an employe not becoming a member 
have been held unconstitutional. Gillespie v. People, 188 111. 1/6, 58 N. £. 
1007, 80 Am. St Rep. 176, 52 L. R. A. 283; State v, Daniels, 118 Minn. 
155, 136 N. W. 584; State v. Julow, 129 Mo. 163, 31 S. W. 781, 50 Am. St 
Rep. 443, 29 L. R. A. 257; People v. Marcus, 185 N. Y. 257; Coppage v, 
Kansas, 236 U. S. 1; Adair v. U. S., 208 U. S. 161. 

"Natl. Protective Assn. v, Cumming, 170 N. Y. 315, 63 N. £. 369; 88 
Am. St Rep. 648, 58 L. R. A. 135; Cf. Comm. v. Hunt, 4 Mete. (Mass.) 
Ill, 38 Am. Dec. 346. 

^Parkinson Co. v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027, 
21 L. R. A. N. S. 550, 16 Ann. Cas. 1165; Kemp v. Division No. 241, 255 III 
213, 223, 99 N. E. 389; Lindsay & Co., L'td. v. Montana, F. of L. 37 Mont 
264, 96 Pac 127, 127 Am. St Rep. 722, 18 L. R. A. N. S. 707; Natl. Pro- 
tective Assn. V Cumming, 170 N. Y. 315, 63 N. £. 369, 88 Am. St Rep. 
648, 58 L. R. A. 135; Mills v. U. S. Printing Co. 99 App. Div. 605, 91 N. Y. 
Supp. 185. 

"Carried to its legitimate conclusion it will sanction a condition 

"Quand on conspire 

guand sans frayeur, 
n peut se dire conspirateur^'. 

••Com. V. Carlisle, Brightly N. P. (Pcnn) 36, 41. 

"Bddy on Combinations, Vol. I. §ec. 475. 

*Lord Brampton in Quinn v, Leathem (1901) App. (3as. 495, 530. 

•Willner v. Silverman, 109 Md. 341, 71 Atl. 962, 24 L. R. A. N. S. 895; 
Walker v, Cronin, 107 Mass. 555; Cf. Huskie v. Griff en, 75 N. H. 345, 74 
Atl. 595, 27 L. R. A. N. S. 595. 
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lawful object, and a combination of workmen formed to secure 
an advance in wages, shorter hours, protection against incompe- 
tent co-workers or other similar objects is not illegal.'^ So it is 
lawful to insist that an entire job be given to members of the 
union and that a portion be not given to non-members.** On the 
other hand, it is equally clear that a purpose which the law will 
not recognize as self-protective, cannot serve as an excuse.'® For 
instance, the object is illegal if it is merely punitive as to prevent 
a non-union workman from securing employment,** or to compel 
an employer to pay a fine imposed upon him by a union of which 
he was not a member,** or to force the discharge of an unpopuhr 
foreman.** Another situation is where there has been a strike or 
threat to strike against A, with whom there is no dispute because 
A works for B, with whom there is a dispute, for the purpose of 
forcing A to force B to yield. This passes beyond a case of 
competition. It is but fair to limit the right of coercion and com- 
pulsion to strikes against persons with whom there is a trade 
controversy.** Here an "outsider is brought in who would other- 
wise have remained neutral". If defendant can do this then "he 
can drag the whole community into the dispute".** This is analo- 

"Sce Comm. v. Hunt, 4 Mete. (Mass.) Ill, 38 Am. Dec 346; Beck v. 
Ry. Teamsters* Prot. Union, 118 Mich. 497, 77 N. W. 13, 74 Am. St. Rep. 
421, 42 L. R. A. 407; Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5, 2 L. R. A. 
N. S. 292; Natl. Protective Assn. v. Gumming, supra; Longshore Printing 
Co. V. Howell, 26 Ore. 527, 38 Pac. 547, 46 Am. St. Rep. 640, 28 L. R. A. 
464; Everett Waddey Co. v. Richmond Typo. Union, 105 Va. 188, 53 S. E 
273 5 L. R. A N S 792 

^Pickett z/.' Walsh, 192 Mass. 572, 78 N. E. 753, 116 Am. St. Rep. 272, 
6 L. R. A. N. S. 1067, 7 Ann. Cas. 638; Natl. Fireproofing Co. z;. Mason 
Builders' Assn. .169 Fed. 259, 94 C. C. A. 535, 26 L. R. A. N. S. 148; 
Cf. Minesian v. Osborne, 210 Mass. 250, 96 N. E. 1036, 37 L. R. A. N. S. 
179; Mills V. U. S. Printing Co. 99 App. Div. 605, 91 N. Y. Supp. 185. 

~r)avis Machine Co. v, Robinson, 41 Misc. 329, 84 N. Y. Supp. 839; 
Erdman v, Mitchell, 207 Pa. St 79, 56 Atl. 327, 99 Am. St. Rep. 783, 
63 L. R. A. 534; Giblan v, Natl. Amalgamated Laborers' Union, L. R. (1903) 
2 Q. B. 600. 

^Lucke V. Clothing C. & T. A. 77 Md. 396, 26 Atl. 505, 39 Am. St. Rep. 
421, 19 L. R. A. 408; Hanson v, Innis, 211 Mass. 301. 97 N. E. 756. But 
see Allen v. Flood, (1898) App. Cas. 1. 

"March v. Bricklayers & Plasterers' Union, 79 Conn. 7, 63 Atl. 291, 
4 L. R. A. N. S. 119S» 6 Ann. Cas. 848; Carew v, Rutherford, 106 Mass. 
1, 8 Am. Rep. 287, Cf. Burke v. Fay, 128 Mo. App. 690. 

"De Minico v. Craig, 207 Mass. 593, 94 N. E. 317, 42 L. R. A. N. S. 1048. 

••Pickett V. Walsh, 192 Mass. 572, 78 N. E. 753, 116 Am. St. Rep. 272, 
6 L. R. A. N. S. 1067, 7 Ann C^as. 638; Lohse Patent Door Co. v, Fuelle, 
215 Mo. 421, 114 S. W. 997, 128 Am. St. Rep. 492, 22 L. R. A. N. S. 607; 
Cf. Purington v, Hinchliff, 219 111. 159, 76 N. E. 47, 109 Am. St. Rep. 322. 
2 L. R. A. N. S. 824; Iron Moulders* Union v. Allis-Chalmers Co., 166 
Fed. 45; Toledo &c Ry. Co. v. Penn. Co. 54 Fed. 746. 

""Crucial Issues in Labor Litigation", by Jeremiah Smith, 20 Harv. 
Law Rev. 278. 
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gous to what IS sometimes termed a "sympathetic strike",'* which, 
it is submitted, clearly should be regarded as illegal,*^ as should 
likewise a combination to blacklist "when directed against persons 
with whom those combining have no trade dispute".'* 

It is inevitable that there must be a twilight zone. Take, for 
instance, the purpose of building up, or strengthening the organi- 
zation. In Plant v. Woods,** we have a case where the members 
of one union sought an injunction to restrain the members of a 
rival union from acts or methods tending to prevent the plaintiffs 
from securing employment or continuing in their emplo3rment. 
The object of defendants had been to compel plaintiffs to join 
them. Here it was said** that "the necessity that the plaintiffs 
should join this association is not so great, nor is its relation to 
the rights of the defendants, as compared with the right of the 
plaintiffs to be free from molestation, such as to bring the acts 
of the defendants under the shelter of the principles of trade com- 
petition".*^ 

It is on the question of the closed shop that there exists the 
greatest difference of opinion.** 

**"A strike is designated as a 'sympathetic' strike where the striking 
employes have no demands or grievances of their own, but strike for 
the purpose of indirectly aiding other unions or organizations who have 
struck". Eddy on Combinations, Vol. 1, Sec 520. 

"Thomas v, Cincinnati, N. O. & T. P. Ry. Co., 62 Fed. 803; Cf. Bum- 
ham V. Dowd, 217 Mass. 351, 104 N. E. 841, 51 L. R. A. N. S. 778. 

"Cornellier v. Haverhill Shoe Mfrs. Assn. (Mass. 1915) 109 N. E. 643, 
644 

*176 Mass. 492, 57 N. E. 1011, 79 Am. St. Rep. 330, 51 L. R. A. ZZ7. 

> 502. 

"To the same effect : Curran v. Galen, 152 N. Y. 33 ; Erdman v, Mitchell, 
207 Pa. St. 79, 56 Atl. 327, 99 Am. St. Rep. 783, 63 L. R. A. 534; Cf. 
Coons V. Chrystie, 24 Misc. 296, 53 N. Y. Supp. 668. 

**0n the one hand the Supreme Court of Illinois after a most thorough 
discussion has stated its conclusion to be that "if it is proper for workmen 
to organize themselves into such combinations as labor unions, it must 
necessarily follow that it is proper for them to adopt any proper means to 
preserve that organization. If the securing of the closed shop is deemed 
by the members of a labor union of the utmost importance and necessary 
for the preservation of their organization, through which, alone, they have 
been enabled to secure better wages and better working conditions, and 
if to secure that is the primary object of the threat to strike, even though 
in the successful prosecution of the object of the combination, injury may 
result incidentally to non-union men through the loss of their positions, 
that object does not become unlawful". Kemp, v. Division No. 241 Amal. 
Assn. S. & E. Ry. Employees, 255 111. 213, 226, 99 N. E. 389 per Cooke, /. 
See Natl. Protective Assn. v. Cumming, 170 N. Y. 315, 63 N. E. 369; "Boy- 
cott — Action by Non-Union Employees to Enjoin a Union from Com- 
pelling their Discharge", 7 111. Law. Rev. 320. 

A contrary view is taken by the Massachusetts Supreme Court in an 
action brought by the employer where it was said : "Conduct directly affect- 
ing an employer to his detriment, by interference with his business, is not 
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If the object is found to be a proper one, the next question is 
as to the means employed. Admitting that workmen may combine 
and meet the employer as a unit in an endeavor to secure better 
terms and that there is a recognized right of competition as be- 
tween the workmen themselves, it is equally true that there exists 
a right not to be molested in the pursuit of one's trade or calling. 
Whether in any particular case, this molestation, which to a certain 
extent must inevitably occur, is of such a character and has reached 
such a point that it will be declared excessive and hence illegal, 
may be a question of great difficulty. A man might not be liable 
for calling a workman a "scab" in the street or for following him 
to and from his home. But let one hundred men do so and the 
result is vastly different.** 

Picketing is perhaps the best illustration. Former employees 
may singly persuade other workmen to join the strike or to refrain 
from entering the master's employment. Nor would concerted 
persuasion and the maintenance of a picket for the purpose be un- 
lawful per seJ^ But the picketing must not be conducted in such a 
manner that it becomes an instrument of coercion.** Even "per- 
suasion or entreaty may be so persistent as to constitute intimida- 
tion",** and experience has shown that whatever the original 
intention may have been, picketing is likely to become coercive if 

justifiable in law unless it is of a kind and for a purpose that has a direct 
relation to benefits that the laborers are trying to obtain. Strengthening 
the forces of a labor union, to put it in a better condition to enforce its 
claims in controversies that may afterwards arise with employers, is not 
enough to justify an attack upon the business of an employer by inducing 
his employees to strike". Folsom v, Lewis, 2(^ Mass. 336, 338, 94 N. E. 
311, 35 L. R. A. N. S. 787, per Knowlton, C. J. To the same effect: 
Lucke V, Clothing Cutters & Trimmers Assembly &c. 77 Md. 396, 26 Atl. 
505, 39 Am. St. Rep. 421, 19 L. R. A. 408; George Jonas Glass Co. v. 
Glass Bottle Blowers' Assn. 72 N. J. Eq. 653, 66 Atl. 953; Cf. Comellicr v, 
Haverhill Shoe Mfrs. Assn. (Mass. 1915) 109 N. E. 643, apparently 
recognizing the right to strike to secure rec^^ition of the union. See 
"Right of Labor Unions to Strike for the fiiforcement of the Closed 
Shop", 13 Columbia L. Rev. 66. 

^'See Jersey City Printing Co. v, Cassidy, 63 N. J. Eq. 759, 53 Atl. 230. 

**Jones V, Van Winkle Gin & Machine Works, 131 Ga. 336, 62 S. E. 
236, 127 Am. St. Rep. 235, 7 L. R. A. N. S. 848; Karges Furniture Co. v. 
Amalgamated Workers' Local Union, 165 Ind. 421, 75 N. E. 877, 2 L. R. 
A. N. S. 788, 6 Ann. Cas. 829; W. & A. Fletcher Co. v. International Assn. 
(N. J. 1903) 55 Atl. 1077; Everett Waddey Co. v, Richmond Typo. Union, 
105 Va. 188, 53 S. E. 273, 5 L. R. A. N. S. 792, 8 Ann. Cas. 798; Iron 
Moulders* Union v, Allis-Chalmers Co. 166 Fed. 45;; See "Clayton Act", 
quoted infra p. 153. 

*Jones V, Van Winkle Gin & Machine Works, supra; Vegelahn v, 
Guntner, 167 Mass. 92, 44 N. E. 1077, 57 Am. St. Rep. 443. 35 L. R. A. 
722; Jones v. Maher, 62 Misc. 388, 116 N. Y. Supp. 180, Affmd. 141 App. 
Div. 919, 125 N. Y. Supp. 1126; See "Eddy on Combinations", Sec 537. 

••Rogers v. Evarts, 17 N. Y. Supp. 264, 269 per Smith, /. 



Digitized by 



Googk 



152 NEW JERSEY LAW REVIEW 

continued for any length of time.^^ But though picketing be not 
unlawful per se, defendants will be liable where there has been 
intimidation by physical violence,** turbulent conduct or threats 
of violence,** or by demonstrations of force.'^ So intimidation 
has been brought about by the display of placards*^ or banners,'* 
the distribution of circulars,'* the publication of advertisements,** 
and by threats to publish in a so-called "scab list".** It is not 
unlawful for the striking union to pay for the support of its mem- 
bers while unemployed,** nor would it seem unlawful to pay the 
expenses of "strike breakers" who have been induced to leave. 
In New York the latter expenditure has been characterized as 
"only a just provision to those who have surrendered their 
wages''.*^ It is doubtful, however, whether this would be true 

^"It is usually done by persons who are ignorant of the line where 
persuasion ends and intimidation begins; who are actuated to a consider- 
able extent, by a determination to accomplish the ultimate object — ^the 
? prevention of emi>loyment at the factory. They are men who have never 
elt the responsibility attendant upon the exercise of power. When they 
know that the result which they wish to accomplish can be certainly attained 
by the use of intimidation or force, the line of persuasion is very apt to 
become obscure and to be ignored and conduct which ought to be sunple 
persuasion between one man and another becomes a course of threatenmg 
or violence for the accomplishment of the result sought''. George Jonas 
Glass Co. V, Glass Blowers' Assn. 64 N. J. Eq. 644, 647, 54 Atl. 567 per 
Grey, V. C. Indeed it has been remarked that ''there is and can be no 
such thing as peaceful picketing any more than there can be chaste vulgarity 
or peaceful mobbing or lawful lynching**. Atch. T. & S. F. Ry. Co. v. Gee, 
139 Fed. 582, 584, per McPherson, /. 

-Underbill v. Murphy, 117 Ky. 640, 78 S. W. 482, 111 Am. St. Rep. 262, 
4 Ann. Cas. 780; Cumberland Glass Mfg. Co. v. Glass Bottle Blowers' 
Assn. 59 N. J. Eq. 49, 46 Atl. 208; Herzog v, Fitzgerald, 74 App. Div. 110, 
77 N. Y. Supp. 366; Union Pac R. Co. v. Ruef, 120 Fed. 102. 

^•Beaton v. Tarrant, 102 111. App. 124; Connett v. United Hatters, 76 
N. J. E)q. 202, 74 Atl. 188; Jonas v. Maher, 62 Misc. 388, 116 N. Y. Supp. 
180, Affmd. 141 App. Div. 919, 125 N. Y. Supp. 1126; Murdock. Kerr & 
Co. V, Walker, 152 Pa. St. 595, 25 Ati. 492, 34 Am. St. Rep. 678. 

"Mackall v. Ratchford, 82 Fed. 41; U. S. v. Kane, 23 Fed. 748. 

•H:k>ldberg, Bowen & Co. v. Stablemen's Union, 149 Cal. 429, 86 Pac 
806. 117 Am. St. Rep. 145, 9 Ann. Cas. 1219. 8 L. R. A. N. S. 460; Spring- 
head Spinning Co. v, Riley L. R. 6 £q. 551. 

"Sherry v. Perkins, 147 Mass. 212717 N. E. 307, 9 Am. St. Rm). 689. 

"Beck V, Ry. Teamsters' Protective Union, 118 Mich., 497, 77 N. W. 
13, 74 Am. St. Rep. 421, 42 L. R. A. 407. 

"Springhead Spinning Co. v. Riley, L. R. 6 Eq. 551. 

"State V. Stewart. 59 Vt 273, 9 Atl. 559, 59 Am. Rep. 710. But as to 
the circulation of libellous matter, cf. Butterick Pub. Co. Ltd. v. Typo- 
graphical Union, 50 Misc. 1, 100 N. Y. Supp. 292. 

"Everett Waddey Co. r. Richmond Typographical Union. 105 Va. 188, 
53 S. E. 273, 5 L. K. A. N. S. 792, 8 Ann. Cas. 798; A. R. Barnes & Co. 
V. Berry, 157 Fed. 883. 

"Rogers v. Evarts, 17 N. Y. Supp. 264, 269. In accord. Johnston Har- 
vester Co. V. Meinhardt, 9 Abb. N. C. (N. Y.) 393, cf. George Jonas Glass 
Co. V. Glass Bottle Blowers' Assn. 72 N. J. Eq. 653, 665, 66 Atl. 953, Affmd. 
77 N. J. Eq. 219, 79 Atl. 262, 41 L. R. A. N. S. 445: contra, Tunstall v. 
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where the breach of an existing contract has been procured by 
such means/* 

In the recent Clayton Act, Congress has embodied many of the 
foregoing principles.'* 

//. Prospective Contracts not of Employment 

For greater convenience in grouping the authorities and not 
because of any difference in principle, a division may be made 
between cases where (1) the interference does not arise out of a 
labor controversy, and (2) where it does. 

Non-Labor Controversies 

On grounds already stated*® it is difficult to understand how 
any cause of action can arise if C has merely persuaded B not 
to enter into business relations with A, even though C's motive 
was purely malevolent.*^ For example, suppose a banker who is 

Steams Coal Co., 192 Fed. 808, where the payments are said to have been 
made ''with the primary purpose to injure another and with only a secondary 
or collateral renex self -benefit". 

"See Smithies v. Natl. Assn. of Operative Plasterers, L. R. (1909) 
1 K. B. 310. 

"See Clavton Act (U. S. Stats, at Large 1914, Ch. 321, Act of Oct. IS, 
1914), Sec. 20 providing: "That no restraining order or injunction shall be 
panted by any court of the United States, or a judge or the judges thereof 
m any case between an employer and employees, or between employers and 
employees, or between employees, or between persons employed and per- 
sons seeking employment, mvolving or growing out of a dispute concern- 
ing terms or conditions of employment, unless necessary to prevent irre- 
parable injury to property, or to a property right, of the party making the 
application, for which injury there is no adequate remedy at law, and such 
property or property right must be described with particularity in the appli- 
cation, which must be in writing and sworn to by the applicant or by his 
agent or attorney. 

"And no such restraining order or injunction shall prohibit any person 
or persons, whether singly or in concert, from terminating any relation of 
employment, or from ceasing to perform any work or labor, or from recom- 
mending, advising or persuading others by peaceful means so to do; or 
from attending at any place where any such person or persons may lawfully 
be, for the purpose of peacefully obtaining or communicatin|^ information, 
or from peacefully persuading any person to work or to abstam from work- 
ing ; or from ceasing to patronize or to employ any party to such dispute, or 
from recommending, advising or persuading others by peaceful and lawful 
means so to do; or from paying or ^ving to, or withholding from, any 
person engaged in such dispute, any strike benefits or other moneys or things 
of value or from peacefully assembling in a lawful manner, and for lawful 
purposes; or from doing any act or thing which might lawfully be done in 
the absence of such dispute by any party thereto ; nor shall any of the acts 
specified in this paragraph be considered or held to be violations of any law 
of the United States." 

••See supra, p. 146. 

•*But see Transportation Co. v. Standard Oil Co., 50 W. Va. 611, 40 S. E. 
591, 88 Am. St. Rep. 895, 56 L. R. A. 804; Delz v. Winfree, 80 Tex. 400, 16 
S. W. Ill, 26 Am. St. Rep. 755. 
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a man of wealth and standing in his community, determines to 
ruin the village barber. With that end in view, he establishes 
a new barber shop, employs a barber to carry on the business, and 
uses his personal influence to attract customers. To hold, as did 
the Minnesota Supreme Court, that there is here a cause of action 
merely because malice existed'* would seem to g^ve unwarranted 
eflfect to motive. It does not appear to be in accord with sound 
public policy that a right to engage in legitimate business should 
be made to depend upon the finding of a jury. 

Suppose the refusal to contract is brought about by means of 
an inducement or a threat to do a lawful act. For example, an 
employer asserts his intention to discharge any employee employed 
at will if the latter deal with a certain merchant. Assuming that 
there is no legal excuse, why should not the added pressure fur- 
nish ground for an action for reasons already stated where the 
proposed contract was of employment'* ? On this' point the cases 
are conflicting, and even where recovery has been allowed the rea- 
sons g^ven are decidedly unsatisfactory.'* It is sometimes asserted 
that where the act threatened is per se lawful a bad motive will 
not of itself warrant recovery."* The answer is that the defendant 
is not merely exercising or threatening to exercise a legal right 
to do or refrain. He is attempting to use or threatening to use 
that right to induce another party to take action damaging to a 
third, who himself possesses a right to be left free from unrea- 
sonable interference." It is also said that what one may do, may 

••Tuttle V, Buck, 107 Minn. 145, 119 N. W. 946, 22 L. R. A. N. S. 599, 
16 Ann. Cas. 807, cf, Dunshee v. Standard Oil Co. (Iowa 1911) 132 N. W. 
371. 

"See supra, p. 146. 

••Recovery allowed in Graham v. St. Charles St R. Co., 47 La. Ann. 214, 
16 So. 806, 49 Am. St. Rep. 366, 27 L. R. A. 416 (c/. Same v. Same, 47 La. 
Ann. 1656, 18 So. 707) ; International & G. M. R. Co. v. Greenwood, 2 Tex. 
Civ. App. 76, 21 S. W. 559. Contra: Hevwood v. Tillson, 75 Me. 225, 
46 Am. Rep. 373; Payne v. Western & Atl. R. Co., 13 Lea. (Tcnn.) 507, 
49 Am. Rep. 666. If competition exists, defendant's act may be justified. 
(See infra, p. 161.) In Guethler v. Altman, 26 Ind. App. 587, 60 N. E. 355, 
a storekeeper it was held, had no right of action against a school teacher and 
members of a school board because they had maliciously persuaded pupils 
not to deal with him and had threatened to suspend any pupil disobeying. 
The decision appears to have been based upon defendants' right to lay down 
reasonable rules for school management and discipline. In accord: Gott v. 
Berea College, 156 Ky. 376, 161 S. W. 204, 51 L. R. A. N. S. 17; Jones v. 
Cody, 132 Mich. 13, 92 N. W. 495, 62 L. R. A 160. 

•Of course defendant will be liable if the means employed are unlawful, 
e. g., fraudulent, Morgan v, Andrews. 107 Mich. 33, 64 N. W. 869. 

•**Crucial Issues in Labor Litigation", by Jeremiah Smith, 20 Harv. Law 
Rev. 271 et seq. 
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be done by several.'^ But for reasons already stated*' it would 
seem proper to distinguish between acts of a single defendant and 
those done pursuant to a conspiracy or combination,*' a distinc- 
tion which has found recognition in anti-trust legislation.^® 

The object may be one which the law will recognize such as 
the protection of business interests in the exercise of the right to 
ccMnpeteJ* Competition it has been said, is the life of trade. "One 
may without liability induce the customers of another to withdraw 
their custom from him in the race of competition in order that the 
former may himself get the custom, there being no contract, and 
it is no matter that such person is injured, and it is no matter that 
the other party was moved by express intent to injure him, motive 
being immaterial where the act is not unlawful".^* This doctrine 
found recognition at an early date,^* and is now thoroughly estab- 
lished. Thus, in the absence of statutory prohibition,^* a trader 
or body of traders for the purpose of increasing business may 
allow rebates or discounts,^' fix low rates or prices,^* or refuse to 
deal with parties who entertain business relations with a com- 

•'See Delz v. Winfree, 80 Tex. 400, 16 S. W. Ill, 26 Am. St Rep. 755. 

"See supra, p. 148. 

•See Ertz v. Produce Exchange, 79 Minn. 140, 81 N. W. 737, 79 Am. St 
Rep. 433, 48 L. R. A. 90 (where however no distinction was drawn in the 
opinion between the acts of one and the joint acts of a number) ; Ha warden 
V, Youghiogheny & L. Coal Co., Ill Wis. 545, 87 N. W. 472, 55 L. R. A. 828. 

^•Eastern States Retail Lumber Dealers' Assn. v. U. S.. 234 U. S. 600; 
Grenada Lumber Co. v. Miss., 217 U. S. 433. 

"Indeed it is questionable whether there can be any protection accorded 
unless the element of competition is present For example merchants will 
be liable to a hotel keeper if they deprive him of custom by refusing to buy 
from drummers who patronize his hotel where their object was to punish 
him for his conduct as tax assessor. Webb v, Drake, 52 La. Ann. 290, 26 
So. 791. To the same eflfect: Wesley v. Native Lumber Co., 97 Miss. 814, 
S3 So. 346. 

"Transportation Co. v. Standard Oil Co., 50 W. Va. 611, 624, 40 S. E. 
591, 88 Am. St Rep. 895, 56 L. R. A. 804, per Brannon, /. To the same 
eflfect: Johnson v, Hitchcock, 15 Johns (N. Y.) 185. 

"See Anonymous Y. B., 11 Hen. IV., fol. 47, pi. 21. Two masters of a 
grammar school brought a writ of trespass against another master and 
counted that the defendant had started a school in the same town so that 
whereas the plaintiflFs had formerly received 40 d. or two shillings, a quarter 
from each child, now they got only 12 d. But in the opinion of the Court 
the writ would not lie. 

"As in the case of common carriers. See N. Y. Consol. Laws, Ch. 
XLVIII, Pub. Service Commission Law, Sees. 31-33; U. S. Comp. Stats. 
(1913), Sees. 8564, 8565, 8574, 8597. 

"Munhall v, Penn. R. Co., 92 Pa. St. 150; Mogul SS. Co. v. McGregor 
(1892) App. Cas. 25; Cf, Lough v. Outerbridge, 143 N. Y. 271, 38 N. E. 292, 
25 L. R. A. 674. 

"Mogul SS. Co. V, McGregor (1892) App. Cas. 25. 
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petitor.^^ So a merchant will not subject himself to liability if he 
offer for sale at a cut price goods owned by him though his pur- 
pose be to injure the manufacturer's trade and depress prices/* 
nor will an association which notifies dealers in supplies not to sell 
to others than members under penalty of loss of patronage, here 
the desire likewise being to become free from competition with a 
view to increasing profits.^' Further illustrations are given in the 
note.** 

But although a trade war may be waged d outrance, there are 
certain rules of combat which must be observed. One may not 
circulate defamatory reports about a competitor,*^ nor counterfeit 
his trademarks, labels, wrappers or containers,'* the badges or 
uniforms of his employees,** or the appearance of his place of busi- 
ness.** The test is whether the resemblance is so great as to 
deceive the ordinary purchaser acting with the caution usually 
exercised in, such transactions, so that he may mistake the goods 
of the one for those of the other.** Nor may one harass or annoy 

'^Master Builders Assn. v, Domascio, 16 Colo. App. 25, 63 Pac. 782; 
Bowen v. Matheson, 96 Mass. 499; Lewis v, Huie-Hodge Lumber Co., 121 
U. 658, 46 So. 685. 

"•Passaic Print Works v, Ely & Walker Dry Goods Co., 105 Fed. 163, 
44 C. C. A. 426, 62 L. R. A. 673. In Apcllo v. Worsley (1898) 1 Ch. 274, 
77 L. T. N. S. 783, 67 L. J. Ch. N. S. 172, the same result was reached and 
the fact that defendant might not have actually owned the goods was not 
regarded as controlling. In neither case does the court lay stress on 
competition. 

"•Macauley Bros, v, Ticmey, 19 R. I. 255, 33 Atl. 1, 61 Am. St Rep. 770, 
37 L. R. A. 455. To the same effect: Bohn Mfg. Co. v, HoUis, 54 Minn. 
223, 55 N. W. 1119, 40 Am. St. Rep. 319, 21 L. R. A. 337. 

••Peerless Pattern Co. v. Pictorial Review Co., 147 App. Div. 715, 132 
N. Y. Supp. 37; Collins v. Amer. News Co., 34 Misc. 260, 69 N. Y. Supp. 
638 Affmd. 69 App. Div. 639; Swift & Co. v. Allen (Tex. Civ. App. 1912) 
151 S. W. 645; Rocky Mountain Bell Telephone Co. v. Utah Independent 
Telephone Co., 31 Utah 377, 88 Pac. 26, 8 L. R. A. N. S. 1153. 

•^Standard Oil Co. v, Doyle, 118 Ky. 662, 82 S. W. 271, 111 Am. St Rep. 
331 ; Van Horn v. Van Horn, 52 N. J. L. 284, 20 Ati. 485, 10 L. R. A. 184. 

••New England Awl & Needle Co. v. Marlborough Awl & Needle Co., 
168 Mass. 154, 46 N. £. 386; Conrad v, Joseph Uhng Brewing Co., 8 Mo. 
App. 277; Wirtz v. Eagle Bottling Co., 50 N. J. Eq. 164, 24 Atl. 658; 
Taendsticksfabriks Akticbolagat Vulcan v. Myers, 139 N. Y. 364, 34 N. E. 
904; Juan F. Portuondo Cigar Mfg. Co. v. Vicente Portuondo Cigar Mff. 
Co., 222 Pa. St. 116, 70 Atl. 968; Oppermann v. Waterman, 94 Wis. 583, 
69 N. W. 569; Holeproof Hosiery Co. v. Wallach Bros., 167 Fed. 373, 

••Marsh v. Billings, 7 Cush. (Mass.) 322, 54 Am. Dec. 723. 

•*Weinstocker v. Marks, 109 Cal. 529, 42 Pac. 142, 50 Am. St. Rep. 57, 
130 L. R. A 182 

••Wirtz V. Eagle Bottling Co., 50 N. J. Eq. 164, 24 Atl. 658; Fischer v. 
Blank, 138 N. Y. 244, 33 N. E. 1040; Heinz v. Lutz, 146 Pa. St. 592, 23 Atl. 
314; McLean v. Fleming, 96 U. S. 245; Centaur Co. v. Neathery, 91 Fed. 891. 
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the competitor's customers'* or employees.'^ In a word, the com- 
petition must not be "unfair". In cases such as these,'* plaintiff 
usually asks not merely for damages but in addition for the 
equitable remedy of injunction. 

Labor Controversies 

It is here that the boycott usually occurs.'* For example, A's 
employees go on strike and by persuasion, induce B, a customer 
of A to cease dealing with the latter. This is a mild form. If 
done by an individual workman then, as already seen,** there would 
appear no reason why a cause of action should be given A. Should 
the result be different because a number of employees are working 
in concert? Surely A has a right to insist that the course of trade 
be permitted to flow to and from him without unreasonable 
obstructicHi. It requires numbers to erect the dam. In such cases, 
the language may be persuasive, almost invariably the undertone is 
decidedly forceful.*^ The agreement to act in concert gives to 
such conmionly used expressions as "unfair", "we don't patronize", 
etc., "a force not inhering in the words themselves and therefore 
exceeding any possible right of speech which a single individual 
may have."** Sound public policy should, it is submitted, warrant 
a recovery,** 

••Sparks v, McCreary, 156 Ala. 382, 47 So. 332. 22 L. R. A. N. S. 1224; 
Standard Oil Co. v. Doyle, 118 Ky. 662, 82 S. W. 271, 111 Am. St. Rep. 331; 
Tarleton v. M'Gawley Peake 205. 

•"Standard Oil Co. v. Doyle, supra; cf, Evenson v, Spaulding, 150 Fed. 
517, 82 C. C. A. 263, 9 L. R. A. N. S. 904. 

••For further illustrations see Noakes v. Mueller, 72 111. App. 431; 
Dunshee v. Standard Oil Co. (Iowa 1911) 132 N. W. 371; George G. Fox 
Co. V. Hathaway, 199 Mass. 99, 85 N. E. 417; U. S. Frame & Picture Co. v. 
Horowitz, 51 Misc. 101, 100 N. Y. Supp. 705, Affmd. 139 App. Div. 895, 123 
N. Y. Supp. 476; Amheim v. Amheim, 28 Misc. 399, 59 N. Y. Supp. 948; 
Halstead v. Houston, HI Fed. 376. 

••For origin of the term see State v, Glidden, 55 Conn. 46, 76^ 8 Atl. 890, 
3 Am. St Rep. 23. 

••See supra, p. 146. 

•^Suppose half a dozen men stop a coach and one of them politely asks 
the passengers to hand over their valuables, thoughtfully adding "but you 
need not do so unless you wish". Would the courtesy displayed prevent the 
transaction from being considered robbery? See U. S. v, Kane, 23 Fed. 
Rep. 748, 750. 

•Kiompers v. Buck's Stove & Range Co., 221 U. S. 418, 439, per Lamar, /. 

••Sec Amer. Fed. of Labor v. Buck's Stove & Range Co., 33 App. D. C. 
83, 32 L. R. A. N. S. 748; Beck v. Railway Teamsters' Protective Union, 118 
Mich. 497, 77 N. W. 13; 74 Am. St. Rep. 421, 42 L. R. A. 407; Rocky 
Mountain B. T. Co. v. Montana Fed of L., 156 Fed 809; Hopkins v. Oxby 
Stave Co., 83 Fed. 912; In Lawlor v. Loewe, 235 U. S. 522, defendants who 
had resorted to the use of "we don't patronize" and "unfair" lists were held 
liable in an action under the Sherman anti-trust law. But cf. Clayton Act of 
1914 {supra, p. 153). 
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Then, to vary the question, suppose the striking workmen 
report their grievance to a labor association which includes em- 
ployees in other shops and the asosciation take up the quarrel? 
It is submitted that the non-striking members should here be held 
responsible since their act is analogous to a sympathetic strike.** 
To advance a step, suppose pressure is brought to bear upon the 
outsider by doing or threatening to do an act not unlawful in 
itself, as if the union annoimce -ts intention to refrain from dealing 
with him if he prove recalcitrant. True each member has a right 
lo spend his money as he please. But the fallacy of the conclusion 
that all the members may take concerted action is apparent. "It 
loses sight of the combination, the whole strength of which lies 
in the fact that each individual has surrendered his own discretion 
and will."*'^ There is no analogy between this case and one where 
an association of traders declines to deal with A unless A refuses 
to deal with B, a competitor.** The labor union is not a competitor 
of the employer. It merely has a controversy with him. Tlie same 
principle, namely, that a dealer should have the right to a free 
market, governs where the union notifies prospective customers of 
the former employer that they will refuse to work for one who 
uses the latter's goods.*^ A similar attempt to draw a neutral into 
the field is shown in Temperton v. Russell.** Tliree trade unions 

•*Barr v. Essex Trades Council, S^ N. J. Eq. 101, 30 AtL 881 ; sec Hopkins 
V. Oxley Stave Co., 83 Fed. 912. 

•*Barr v. Essex Trades Council, 53 N. J. Eq. 101, 123, 30 Atl. 881, per 
Green, V. C. To the same eflFcct: Wilson v. Hey, 232 111. 389, 83 N. E. «8, 
122 Am. St. Rep. 119, 16 L. R. A. N. S. 85; Matthews v. Shankland, 25 
Misc. 604, 56 N. Y. Supp. 123; Casey v. Typographical Union No. 3, 45 Fed. 
135 ; Contra, Pierce v, Stablemens' Union, 156 Cal. 70, 103 Pac. 324. 

••See supra, pp. 155, 156. 

""An agreement by those to be benefited by h, that they will themselves 
observe its terms in accepting emplosrment, even if employers be incidentally 
embarrassed thereby, can occasion no injury to employers which the law will 
recognize, for workmen whether botmd by a compact among themsdves or 
not, have the absolute right to give their services to whom th^ please, or to 
withhold them frcmi whom they please, without responsibility for conse- 
quences to employers or to anyone else. But this is not the case where 
the primary purpose is to unlawfully coerce others, that as a result of the 
coercion, benefits may accrue to those who coerce." Purvis v. United 
Brotherhood of Carpenters & Joiners, 214 Pa. St 348, 358, 63 Atl. 585. Il2 
Am. St. Rep. 757, 12 L. R. A. N. S. 642, 6 Ann. Cas. 275, per Brown, /. 
To the same effect, Purington v, Hinchliff, 219 111. 159, 76 N. E. 47, 109 
Am. St Rep. 322, 2 L. R. A. N. S. 824, Gray v. Buildings Trades Council. 
91 Minn. 171, 97 N. W. 663, 1118, 103 Am. St Rep. 477, 63 L. R. A. 753; 
Lohsc Patent Door Co. v. Fuelle. 215 Mo. 421, 114 S. W. 997, 128 Am. St 
Rep. 492, 22 L. R. A. N. S. 607; Booth & Bro. v. Burgess, 72 N. J. Eq. 
181, 65 Atl. 226; Shine v. Fox Bros. Mfg. Co., 156 Fed. 357; Quinn v. 
Leathem (1901) App. Cas. 495. 

-(1893), 1 Q. B. 715. 



Digitized by 



Googk 



INTERFERENCE WITH CONTRACTUAL RIGHTS 159 

sought to coerce a firm of builders by requesting Temperton, a 
dealer in building materials, to cease supplying such firm. Tem- 
perton refused and the unions then notified one Brentano, who 
was in the custom of supplying Temperton, that if he continued to 
do so, his union employees would be withdrawn. Brentano there- 
upon declined to enter into further contracts with Temperton. 
The latter, it was held, might recover from officers of the union.** 
It will be observed that the original dispute was not with Temper- 
ton but with the firm of builders. In other words, A to win his 
fight with B, attempts to coerce X into an alliance against B. 
X refuses to become a party to the controversy. Then A forces 
Y into an alliance against X. Here A is going too far. So, it 
has been held, members of a labor union may not refuse to handle 
materials sold by one who furnishes supplies to an employer 
declared to be "unfair" and threaten their own employers with 
strikes if such materials are used.^®^ 

Of course where the means employed are wrongful per se, e, g,, 
physical violence or threats thereof, or intimidation, there can be 
no doubt that a cause of action exists.^®^ 

///. Existing Contracts of Employment 

The common law recognized in the master a right to recover 
for loss of services where violence had been used against the ser- 
vant. Here there was deemed to be an interference with a rela- 
tionship or status, and hence it made no diflference that the hiring 
was merely at will.^®* The Statutes of Laborers, passed in 1349 
and 1350,^** gave a cause of action where the servant had departed 

"C/. Amer. Fed. of L. v. Buck's Stove & Range Co., 33 App. D. C. 83, 
32 L. R. A. N. S. 748; My Maryland Lodge v, Adt, 100 Md. 238, 59 Atl. 
721, 68 L. R. A. 752; Lyons v, Wilkins (1896) L. R. 1 Ch. 811. 

"•Bumham v. Dowd, 217 Mass. 351 ; 104 N. E. 841, 51 L. R. A. N. S. 778. 

"'Goldberg, Bowen & Co. v. Steblemen's Union, 149 Cal. 429, 86 Pac 
806, 117 Am. St. Rep. 145, 8 L. R. A. N. S. 460; Beck v. Railway Teamsters' 
Prot. Union, 118 Mich. 497, 77 N. W. 13, 42 L. iL A. 407; Butterick Pub. Co. 
V. Typographical Union, 50 Misc. 1, 100 N. Y. Supp. 292; Matthews v. 
Shankland, 25 Misc. 604, 56 N. Y. Supp. 123. 

"•See "Interference with Social Relations", by John H. Wigmorc, 21 
Am. Law Rev. 764. 

"^he Statutes of Laborers (23 Edw. Ill and 25 Edw. Ill St. 1) were 
enacted in consequence of the great mortality among the lower classes, 
especially workmen and servants in the pestilence of 1348-9. It is enacted 
that every person of whatever condition, free or bond, able in body and 
under the age of sixty not living by merchandise, nor having any certain 
craft, nor having of his own wherewith to live, nor land of his own on the 
cultivation of which he may occupy himself, and not being in service, shall 
be compelled to enter into service when required on customary wages. It is 
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before his agreed term as against one who had harbored or enticed 
him. Omitting discussion of their construction and eflFect*®* we 
pass to the next landmark, which is Lumley v. Gye, decided in the 
Queen's Bench in 1853.^^ A majority of the Court here held it 
imnecessary that employer and employed should stand in the strict 
relation of master and servant. It was emphasized that the inter- 
ference with contract constituted the basis of the action.^^ Hence 
a complaint was held good on demurrer, which averred that defend- 
ant had maliciously procured an opera singer to break her contract 
to perform at plaintiff's theatre. It may therefore be regarded as 
sufficient that the agreement is for personal services irrespective 
of their nature, or whether the breach which defendant procured 
has been by employer or employee.^*^ In some States a statutory 
cause of action has been created in certain cases.^** 

It is asserted that the interference must be malicious which, 
of course, merely means that it must be without legal excuse.^** 
It must be intentional. "The act is malicious when the thing done 
ifs with the knowledge of the plaintiff's rights and with the intent 
to interfere therewith".^^® There can, therefore, be no malice 
unless defendant knows of the existence of the contract,^" and it 

likewise made punishable by imprisonment for any mower, reaper or other 
laborer or servant of whatsoever state or condition he shall be, to depart 
from service before the expiration of the term agreed on without reasonable 
cause; and no one is to receive or retain such offender in his service under 
like pain of imprisonment. For other statutes see supra, pp. 147, 148. 

*^See Hart v, Aldridgc, Cowp. 54, Blake v, Lanyon, 6 Term. Rep. 221. 

*-2 El. & Bl. 216. 

"•Note particularly the opinion by Earle, J. 

"talker v, Cronin, 107 Mass. 554; Jersey City Printing Co. v. Cassidy, 
63 N. J. Eq. 759, 53 Atl. 230; Haskins v, Roystcr, 70 N. C. 601, 16 Am. Rep. 
780; Thacker Coal Co. v. Burke, 59 W. Va. 253, 53 S. E. 161, 5 L. R. A. N. S. 
1091; 8 Ann. Cas. 885; Bowen v. Hall, 6 Q. B. D. 333, 45 J. P. 373, 50 
L. J. Q. B. 305, 44 L. T. Rep. N. S. 75, 29 Wkly. Rep. 367. But in Bourlicr 
Bros. V. Macaulay, 91 Ky. 135, 155 S. W. 60, 34 Am. St. Rep. 171, 11 L. R. A. 
550, there was held to be no cause of action for inducing an actress not to 
perform at plaintiff's theatre as agreed, on the ground that contracts of 
laborers were alone protected, Cf. Bryan v. State, 44 Ga. 328. 

"•£. g. Mississippi (Code 1906, Sec. 1146) ; North Carolina (Gregory's 
Supp. to Peirs Revisal, 1913, Vol. 3, Ch. 81, Sec. 3374. 

'"Morgan v. Smith, 77 N. C. 37. 

"•Employing Printers' Club v. Doctor Blosser Co., 122 Ga. 509, 519; SO 
S. E. 353; 106 Am. St.' Rep. 137; 69 L. R. A. 90; Bowen v. Hall, 6 Q. B. D. 
ZZZ) 45 J. P. 373, 50 L. J. Q. B. 305, 44 L. T. Rep. N. S. 75, 29 Wkly. 
Rep. 367. 

*"Ensor v. Bolgiano, 67 M4. 190; 9 Atl. 529; McGurk v. Cronenwett, 
199 Mass. 457, 85 N. E. 576 ; 19 L. R. A. N. S. 561 ; Clark v. Clark, 63 N. J. L. 
1, 42 Atl. 770; Stuart v. Simpson, 1 Wend. N. Y. 376; Morgan v. Smith, 
77 N. C. Z7\ Blake v, Lanyon, 6 Term. Rep. 221. 
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must of course appear that the defendant's acts did in fact con- 
stitute an interference.*" 

The question now arises whether competition is a sufficient 
excuse. Here it is thought that a sharp distinction must be made 
between cases of intereference (1) with a contract relation termin- 
able at will, and (2) with a non-terminable contract, which may or 
may not be legally enforcible by the parties thereto.**' For 
instance (1) A is employing B under no definite agreement as to 
time, both parties having the right to quit at will. Both are sat- 
isfied, and it is probable that the arrangement will continue in- 
definitely. C, a competing worker, says to A, "Stop employing B 
and employ me. I will give you better prices or service". On 
the other hand, suppose (2) A is employing B under a contract 
which will not expire for a year. C says to A, "Break this con- 
tract and employ me," his object likewise being to get the work 
for himself. 

Now admitting that a cause of action may He for procuring the 
breach of terminable contracts,*" yet it has been said that here 
competition will justify interference. C should be permitted to 
get the work for himself or for the fellow members of his union 
if he can.**' This is very different from a purpose to punish.*** 

"•See Banks v. Eastern Ry. v. Lumber Co., 46 Wash. 610, 90 Pac. 1048, 
11 L. R. A. 485. Here defendant retained a part of its employe's wages for 
medical services and made an arrangement with a hospital to supply the 
same. Some employes selected plaintiff a physician and notified defendant 
to pay their hospital dues to him. Defendant refused and gave notice that 
any employe not consenting to the deduction would be discharged. Plaintiff 
it was held, had no cause of action. The court appears to have treated 
this case as one for procuring breach of contract. But query, in view of the 
fact that the employes were apparently left at liberty to avail themselves of 
plaintiff's services, Cf. Chipley v. Atkinson, 23 Fla. 206; 1 So. 934; 11 Am. 
St. Rep. 367; Butterfield v. Ashley, 2 Gray (Mass.) 254. 

^E. g., if the contract were by parol when required to be in writing, 
Duckett V. Pool, 33 S. C. 238; 11 S. E. 689; or had been made by an infant 
or slave, Keane v. Boycott, 2 H. Bl. 511; or had not received required 
official approval, Salter v. Howard, 43 Ga. 601; or was voidable by the 
servant, not being in conformity with statute, Doane v. Covel, 56 Me. 527. 
See infra p. 168. 

'"Berry v. Donovan, 188 Mass. 353; 74 N. E. 603; 108 Am. St. Rep. 499; 

5 L. R. A. N. S. 899; 3 Ann. Cas. 738; Johnston Harvester Co. v. Mein- 
hardt, 9 Abb. N. C. (N. Y.) 393. 

"•Pickett V. Walsh, 192 Mass. 572; 78 N. E. 753; 116 Am. St. Rep. 272; 

6 L. R. A. N. S. 1067; 7 Ann. Cas. 638; National Protective Assn. v. 
Gumming, 170 N. Y. 315; 63 N. E. 369; 88 Am. St. Rep. 648; 58 L. R. A. 
135; Cf. Allen v. Flood (1898) App. Cas. 1. 62 J. P. 595, 67 L. J. Q. B. 119. 
77 L. T. Rep. N. S. 717, 46 Wkly. Rep. 258. 

"•"There is a manifest discrimination, well recognized, between a com- 
bination of workmen to secure the exclusive employment of its members 
by a refusal to work with none other, and a combination whose primary 
object is to procure the discharge of an outsider and his deprivation of 
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It is also very different where C has induced A to breach his exist- 
ing contract with B.^^^ This cannot be justified on the theory of 
competition. It is manifestly unfair.^^* B's contract right is a 
property right and the tendency is to accord it protection as such.^^* 
It is difficult to understand why malice or motive should be brought 
into the question at all where the contract was non-terminable. 

all employment. In the first case, the action of the combination is primarily 
for the betterment of its fellow members. In the second case, such action 
is primarily *to impoverish and to crush another* by making it impossible 
for him to work there, or so far as may be possible, anywhere. The differ- 
ence is between combination for welfare of self and that for the persecu- 
tion of another. The primary purpose of one may necessarily but inci- 
dentally, require a discharge of an outsider; the primary purpose of the 
other IS such discharge, and, so far as possible an exclusion from all 
labor in his calling. Self protection may cause incidental injury to another. 
Self protection does not aim at malevolent injury to another. The law 
views an injury arising from competition differently from an injury done 
in persecution." Mills v. United Statics Printing Co. 99 App. Div. 60S, 613 ; 
91 N. Y. Supp. 185, per Jenks, J. 

"Tanney v. Scarborough Co. 138 Ga. 77 ; 74 S. E. 772 ; 40 L. R. A. N. S. 
473; Iron Moulders' Union v. Allis-Chahners Co. 166 Fed. 45. Read v. 
Friendly Society &c. (1902) L. R. 2 K. B. 732; 1 B. R. C. 503; Cf. Clark- 
son V. Laiblan (Mo. App. 1913) 161 S. W. 660. 

"'Beekman v. Masters, 195 Mass. 205; 80 N. E. 817; 122 Am. St Rep. 
232; 11 L. R. A. N. S. 201; 11 Ann. Cas. 332. "If the persuasion be used 
for the indirect purpose of injuring the plaintiff or of benefiting the defend- 
ant at the expense of the plaintiff it is a malicious act which is in law and 
in fact a wrong act and therefore a wrongful act, and therefore an action- 
able act if injury ensue from it". Bowen v. Hall, L. R. 6 Q. B. D. 333, 338; 
45 J. P. 373; 50 L. J. Q. B. 305; 44 L. T. Rep. N. S. 75; 29 Wkly. Rep. 367, 
per Brett, L. J. "If A wants to get a specially good workman who is under 
contract with B, as A knows and A gets the workman to break his contract 
to B's injury by giving him higher wages, it would not in my opinion afford 
A a defense to an action against him by B, that he could establish that he 
had no personal animus against B and that it was both to the interest of 
himself and of the workman that ^e contract with B should be broken". 
Glamorgan Coal Co. v. South Wales Miners' Fed. 72 L. J. K. B. 893, 905, 
89 L. T. Rep. N. S. 393; 52 Wkly. Rep. 165 per Romer, L. J> 

"^'Whcrc a party has entered into a contract with another to do or not 
to do a particular act or acts, he has as clear a right to its performance as 
he has to his prc^erty, either real or personal, and that knowmgly to induce 
the other party to violate it is as distinct a wrong as it is to injure or destroy 
his property". Raymond v. Yarrington, 96 Tex. 443, 451; 72 S. W. 580; 
73 S. W. 800; 97 Am. St. Rep. 911; 62 L. R. A. 962 per Gaines, C. J. 
"Our law now recognizes a contract right as property which is to be pro- 
tected against undue interference by persons not parties to tiie contract 
When a third party intentionally, by the use of any kind of means, causes 
a breach of the contract invdving damage, he is prima facie guilty of a 
tort". Boot V. Burgess, 72 N. J. Eq. 181, 188, 65 Atl. 226, per Stevenson, 
V. C. "I presume that the principle is this, viz., that the contract confers 
certain rights on the perscm with whom it is made, and not only binds 
the parties to it by the oUigation entered into, but also imposes on all 
the world the duty of respecting that contractual obligation." Temperton 
V. Russell (1893) 1 Q. B. 715, 730, 57 J. P. 676, 62 L. J. Q. B. 412, 69 L. T. 
Rep. N. S. 7& 4 Reports 376, 41 Wkly. Rep. 565, per Lopes, L. J. To the 
same effect: Iron Moulders' Union v. Allis-Chalmers Co. 166 Fed. 45. 
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The point as already stated, really is whether defendant has know-^ 
ingly interfered.*** 

Of course, in any event where the object was improper,*** or 
the means used were unlawful,*** a cause of action would be 
recognized. 

IV. Existing Contracts Not of Employment. 

Much that was stated under the preceding head is applicable 
here. Admitting that redress is not to be, denied merely because 
the contract may not have been legally enforceable,*** it is never- 
theless submitted that where it is indefinite in duration or termin- 
able at will, a proper motive, e. g., competition, may justify inter- 
ference. If, for instance, A is supplying B with goods in fixed 
quantities at specified periods, or A and B are in partnership, in 
both cases the arrangement being subject to termination at the 
option of either, it cannot well be argued, that C could not get the 
business for himself or persuade A to become associated with him. 
But on the other hand, interference if malicious, should entail 
liability.*** 

Where the contract is for a fixed time, motive would seem 
irrelevant. As already urged, the point then really is whether 
defendant has knowingly interfered.*** Some courts, however, in 

"Employing Printers' Club v. Doctor Blosser Co. 122 Ga. 509, 50 S. E. 
353, 106 Am. St. Rep. 137, 69 L. R. A. 90, 2 Ann. Cas. 694, McGurk v. 
Croncnwctt, 199 Mass. 457, 85 N. E. 576, 19 L. R. A. N. S. 561, Morgan 
V. Smith, 77 N. C. 37. 

"'London Guarantee Co. v. Horn, 206 111. 493, 69 N. E. 526, 99 Am. St. 
Rep. 185 (To force an employe to surrender a cause of action against the 
interferer) ; Schneider v. Local Union, No. 60, 116 La. 270. 40 So. 700, 114 
Am. St. Rep. 549, 5 L. R. A. N. S. 891, 7 Ann. Cas. 868 (To compel a 
public official to appoint an inspector selected by defendant) ; Curran v. 
Galen, 152 N. Y. 33 (To coerce plaintiff to become a member of defend- 
ants' organization) ; Holder v. Cannon Mfg. Co. 135 N. C. 392, 47 S. E. 
481 (To punish an empWe for his conduct while employed by the inter- 
ferer) ; Cf. Raycrof t v. Tayntor, 68 Vt. 219, 35 Atl. 53, 54 Am. St. Rep. 
882 j3 L. R. A. 225. 

HU)ndon Guarantee Co. v. Horn, 206 111. 493, 69 N. E. 526, 99 Am. St 
Rep. 185 (T4ireat to break contract with emplc^er unless employe at will 
was discharged) ; Perkins v. Pendleton, 90 Me. 166, 38 Atl. 96, 60 Am. St 
Rep. 252 (Threats to do unlawful acts) ; Hamilton-Brown Shoe Co. v. 
Saxey, 131 Mo. 212, 32 S. W. 1106, 52 Am. St. Rep. 622 (Threats of vio- 
lence) ; Beattie v, Callanan, 67 App. Div. 14, 73 N. Y. Supp. 518 ("Intimi- 
dation, force or ftaud") ; Reinecke Coal Min. Co. v. Wood, 112 Fed. 477 
(Threats of violence). 

**See supra p. 161, infra p. 168. 

"•See Morgan v. Andrews, 107 Mich. 33, 64 N. W. 869. 

"•Cumberland Glass Mfg. Co. v. DeWitt, 120 Md. 381, 87 Atl. 927 Twitch- 
ell V. Nelson (Minn. 1915) 155 N. W. 621; Tubular Rivet & Stud Co. v. 
Exeter Boot & Shoe Co. 159 Fed. 824, 86 C. C. A. 648. Cf. Knickerbocker 
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recognizing a recovery, have so emphasized the existence of wrong- 
ful motive as to indicate that it might have been regarded as the 
determining factor."' But certainly "it is not necessary that the 
ingredient of actual malice in the sense of personal ill will should 
exist." The cause of action arises out of the wanton disregard of 
the rights of a contracting party, causing injury.^'^ What motive 
can be sufficient? Clearly competition or a desire to benefit him- 
self should not justify C in going to the length of inducing a 
breach of A's definite contract whatever may be the rule in the case 
of prospective contractual rights.**' 

In one line of decisions recovery is denied altogether. This 
would appear to be the doctrine adopted by the New York Com- 
mission of Appeals. In Ashley v. Dixon,*** it was said, "If A 
has agreed to sell property to B, C may at any time before the title 
has passed induce A not to let B have the property, and to sell it 
to himself, provided he be guilty of no fraud or misrepresentation, 
without incurring any liabilty to B; A alone, in such case, must 
respond to B for the breach of his contract, and B has no claim 
upon or relations with C. While, by the moral law, C is under 
obligation to abstain from any interference with the contract 
between A and B, yet it is one of those imperfect obligations which 
the law, as administered in our courts, does not undertake to 
enforce." Malice is not mentioned, but apparently, had it been 
shown, the result would still have been the same."® In fact, of 

Ice Co. V. Gardiner Dairy Co. 107 Md. 556, 69 Atl. 405, 16 L. R. A. N. S. 
746. Booth & Co. v, Seibold, Z7 Misc. 101, 74 N. Y. Supp. 776; N. Y. 
Bank Note Co. v. Hamilton &c. Co. 83 Hun (N. Y.) 593. Quinn v. 
Leathern (1901) A. C. 495, 511, 65 J. P. 708; 70 L. J. P. C. 76, ?5 L. 1\ 
Rep. N. S. 289, 17 T. L. R. 749; 50 Wkly. Rep. 139. 

'"Mahoney v. Roberts, 86 Ark. 130, 110 S. W. 225; Swain v. Johnson, 
151 N. C. 93, 65 S. E. 619, 28 L. R. A. N. S. 615; Angle v. Chicago St 
P. M. & O. Ry. Co. 151 U. S. 1; Temperton v. Russell (1893) 1 Q. B. 
715, 57 J. P. 676, 62 L. J. Q. B. 412, 69 L. T. Rep. N. S. 78, 4 Reports 
376, 41 Wkly. Rep. 565. (But Cf. Quinn v. Leathern, supra). 

"'Kirby v. Union Pacific Ry. Co. 51 Colo. 509, 517, 119 Pac. 1042. 
In accord: Bitterman v. Louisville & Nashville R. Co. 207 U. S. 205, 
Tubular Rivet & Stud Co. v. Exeter Boot & Shoe Co. 159 Fed. 824. 

^"Cumberland Glass Mfg. Co. v. De Witt, 120 Md. 381, 87 Atl. 927. 
Beekman v. Marsters, 195 Mass. 205, 80 N. E. 817, 122 Am. St. Rep. 232, 
11 L. R. A. N. S. 201, 11 Ann. Cas. 332, Donnelly v. Jackson Bros. 2 
Tenn. Civ. App. 408. See Wells & Richardson Co. v. Abraham, 146 Fed. 
190, Affmd. 149 Fed. 408, 79 C. C. A. 228 (In Equity) ; Sperry & HutcHinson 
Co. V. Mechanics Clothing Co. 128 Fed. 800 (In Equity), Nashville C. & 
St. L. Ry. Co. V. McConnell, 82 Fed. 65 (In Equity), Heaton-Peninsular 
Button Fastener Co. v, Dick, 55 Fed. 23, 52 Fed. 667 (In Equity). But 
see Roseneau v. Einpire Circuit Co. 131 App. Div. 429, 115 N. Y. Supp. 511. 

^48 N. Y. 430, 432, per Earl, C. 

"*C/. Daly v. Cornwell, 34 App. Div. 27, 54 N. Y. Supp. 107. In 
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the Courts which have adopted this view, some have squarely 
refused to consider motive at all.**^ 

Once admit the premise that to procure the breach of a contract 
cannot constitute injuria, and the conclusion may fairly be reached 
that motive can play no part. But, why should it be admitted? 
Is A's right to have B perform, less substantial in fact — ^less worthy 
of protection — ^than say, the right of a pledgor or of a reversioner 
or remainderman after an outstanding term? Is it of less imper- 
fect obligation than the so-called right of privacy or the right 
violated by the tort maintenance? Historical reason apart, should 
any line be drawn between contracts of employment and those not 
of employment?"* The latter may be and perhaps usually are 
much more valuable. It has sometimes been said that A should 
have no recovery against C, the interferer, because A has a per- 
fect cause of action against B, the contractor.^** Leaving out of 

Roseneau v. Empire Circuit Co. 131 App. Div. 429, 115 N. Y. Supp. 511, 
the defendant company which controlled a chain of theatres had refused 
to book any attraction except upon condition that the owner of the show 
would refuse to play in competing theatres. This it was held, it might law- 
fully do notwithstanding that the owners were thereby induced to violate 
their contracts made with the proprietors of such competing theatres. It 
was here said (p. 436) : "The acts which arc complained of as having been 
done by the defendant company were clearly for the financial advantage 
of the members of such corporation, and therefore, the defendants had a 
right to give force and effect to such plan of action, notwithstanding it 
resulted in loss and damage to the Court Street Theatre Company. A man 
may do or perform such legal acts as will result in advantage to him, and 
having done and performed them with that end in view it is unimportant 
that he may also be actuated by malice and a desire to injure another". 

''^'It is a truism of the law" says the Su|>reme Court of California, 
"that an act which does not amount to a legal injury cannot be actionable 
because it is done with a bad intent; that what one has a right to do 
another cannot complain of. It is conceded that one may lawfully per- 
suade or procure another to break his contract with a third person 'if it be 
done from good motives'. We think tlie qualification has no place in the 
proposition. If it is right and the means used to procure the breach are 
right, the motive cannot make it a wrong any more than a good motive 
would justify fraud, deceit, slander or violence to effect the same pur- 
pose". Boyson v. Thorn, 98 Cal. 578, 583, 33 Pac. 492, 21 L. R. A. 233. 
To the same eflFect : Chambers & Marshall v. Baldwin, 91 Ky. 121, 15 S. W. 
57, 34 Am. St. Rep. 165, 11 L. R. A. 545 ; C/. Glencoe Land & Gravel Co. 
V. Hudson Bros. Commission Co. 139 Mo. 439, 40 S. W. 93, 60 Am. St. 
Rep. 560, 32 L. R. A. 804. Swain v. Johnson, 151 N. C. 93, 65 N. E. 619, 
28 L. R. A. N. S. 615, Sleeper v. Bsktr, 22 N. Dak. 386, 134 N. W. 716, 
39 L. R. A. N. S. 864. 

""''It has been settled in Massachusetts that there is no distinction 
between a defendant's enticing away the plaintiff's servant and a defend- 
ant's inducing a third person to break any other contract between him and 
the plaintiff'. Beekman v. Marsters, 195 Mass. 205, 210, 80 N. E. 817, 
11 L. R. A. N. S. 201, 122 Am. St. Rep. 232, 11 Ann. Cas. 332. To the 
same effect: American Malting Co. v. Kcitel, 209 Fed. 351. Cf. Temper- 
ton V. Russell (1893) L. R. 1 Q. B. 715, 727. 

"•Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492, 21 L. R. A. 233; Chambers 
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consideration the possibility that B may be financially worthless,*" 
is it for C to urge this defense? Can one wrongdoer be permitted 
to escape merely because another is likewise liable? One cause 
of action is in contract, the other in tort. Nor can the doctrine of 
proximate cause be invoked, since B's act if treated as an inter- 
vention is foreseeable by €.*•• On the whole, therefore, it would 
seem more logical, as it is certainly fairer, to give to the contract 
right the protection against intentional interference which is 
accorded to the better recognized forms of property."' 

Equitable relief has been granted in some cases,"^ two of which 
are specially noteworthy. Injunctions have been issued against 
parties who were inducing others to divulge information which the 
latter had contracted not to -conmiunicate,**' and against defendants 
who were inducing purchasers of railroad tickets to transfer the 
latter in violation of their agreement.*** 

& Marshall v. Baldwin, 91 Ky. 121, 15 S. W. 57, 34 Am. St. Rep. 165, 11 
L. R. A. 545; Glencoe Land & Gravel Co. v, Hudson Bros. Commission Co. 
138 Mo. 439, 446, 40 S. W. 93, 60 Am. St Rep. 560. 36 L. R. A. 804; 
Swain v, Johnson, 151 N. C. 93, 65 S. E. 619, 28 L. R. A. N. S. 615; 
Sleeper v. Baker, 22 N. Dak. 386, 134 N. W. 716, 39 L. R. A. N. S. 864; 
Coofcy on Torts (3rd Ed.) 948. 

"•Raymond v. Yarrington, 96 Tex. 443, 451; 72 S. W. 58Q, 73 S. W. 
800, 97 Am. St. Rep. 911, 62 L. R. A. 962. 

""See Doremus v, Hennessy, 176 111. 608, 52 N. E. 924, 68 Am. St. Rep. 
203, 43 L. R. A. 797. Tnibular Rivet & Stud Co. v. Exeter Boot & Shoe 
Co. 159 Fed. 824; Heath v. American Book Co. 97 Fed. 533. Quinn v. 
Uathem (1901) A. C. 495, 535, 65 J. P. 708, 70 L. J, P. C. 76, 85 L. T. 
Rep. N. S. 289, 17 T. L. R. 749, 50 WWy. Rep. 139. Tempcrton v. Russell 
(1893) L. R. 1 Q. B. 715, 728; Bowen v. Hall, L. R. 6 Q. B. D. 333, 338. 

"•Sec the following where recovery at law was given: Kock v. Bur- 
gess (Iowa 1914) 149 N. W. 858; Twitchell v. Nelson (Minn. 1914) 148 
N. W. 451; Martens v. Reilly, 109 Wis. 464, 84 N. W. 840. Heath v. 
American Book Co. 97 Fed. 533. Cf. Andrews v, Blakcslec, 12 Iowa 577. 

"Westcrvclt v. Natl. Paper & Supply Co. 154 Ind. 673, 57 N. E. 552; 
Garst V. Charles, 187 Mass. 144, 72 N. E. 839; Wcickgenant v, Ecdcs, 
173 Mich. 695, 140 N. W. 513; Sperry & Hutchinson Co. v. Louis Weber 
& Co. 161 Fed. 219; Same v. Mechanics Clothing Co. 128 Fed. 800. 

"•F. W. Dodge Co. v. Construction Information Co., 183 Mass. 62, 
66 N. E. 204, 97 Am. St. Rep. 412, 60 L. R A. 810; Chicago Bd. of Trade 
V. Christie Grain, etc. Co., 198 U. S. 236, 25 S. Ct. 637, 49 L. ed. 1031 ; 
Hunt V. N. Y. Cotton Exchange, 205 U. S. 322; Illinois Commission Co. 
V. Cleveland Tel. Co. 119 Fed. 301, 56 C. C. A. 205; National Tel. News 
Co. V. Western Union Tel. Co.. 119 Fed. 294, 56 C. C. A. 198, 60 L. R. A. 
805; Chicago Bd of Trade v, Hadden-Krull Co., 109 Fed. 705 (affirmed 
in 124 Fed. 1017, 59 C. C. A. 680) ; Chicago Bd. of Trade v. C. B. Thom- 
son Conmiission Co., 103 Fed. 902; Exchange Tel. Co. v Gregory (1896) 
1 Q. B. 147, 60 J. P. 52, 65 L. J. Q. B. 262, 74 L. T. Rep. N. S. 83 (affirm- 
ing 7Z L. T. Rep. N. S. 120). 

"•Kirby v. Union Pac. Ry. Co. 51 Colo. 509, 119 Pac. 1042; Schubach v. 
McDonald, 179 Mo. 163, 78 S. W. 1020, 101 Am. St. Rep. 452, 65 L. R. A. 
136; Kinner v. Lake Shore, etc., R. Co., 69 Ohio St. 339. 69 N. E. 614; 
Bittcrman v. Louisville, etc., R. Co., 207 U. S. 205, 28 S. Ct. 91, 52 L. ed. 
171; Illinois Cent. R. Co. v. Caffrey, 128 Fed. 770; Delaware, etc., R. Co. v. 
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It is an interesting question whether a different rule applies 
where there has been a disturbance of the relation of landlord and 
tenant. At Common Law there existed a special writ adapted to 
a case where tenants had been threatened in life and limb, so that 
they departed from their tenures to the landlord's damage.^*® But 
peaceful interference by persuasion or otherwise, gave rise to no 
cause of action."* There seems to have been no departure from 
this doctrine,*** though there would appear to be no reason why 
there might not be a recovery here where it would be allowed in 
other cases of contract.**' 

But to a rule which would permit recovery in every case for 
procuring a breach of contract, there must necessarily be some 
excepticms "in the nature of privilege for disinterested advice hon- 
estly given on a proper occasion".*** For example, in the langfuage 
of Stirling, L. /./*' "a father who discovered that a dhild of his 
had entered into an engagement to marry a person of immoral 
character would not only be justified in interfering to prevent that 
contract from being carried into effect, but would greatly fail in 
his duty to his child if he did not".*** But these exceptions must 
necessarily be few. 

Whatever divergence there may be when C has merely made 
use of his powers of persuasion or other means not improper in 
themselves, the principle is tmiversally admitted that A may re- 
cover where resort has been had to methods inherently unlawful,**^ 

Frank, 110 Fed. 689; Nashville, etc., R. Co. v. McConnell, 82 Fed. 65; 
Contra, New York Cent, etc., R. Co. v. Reeves, 41 Misc. (N. Y.) 490, 85 
N. Y. Suppl. 28. 

"*"'Quarc tenentibus de vita et mutilatione dc vita et mutilatione mem- 
brorum suorum comminatus fuit". Reg. Brev. 111. 

^•'See "The Bovcott as Ground for Damages" by John H. Wigmore, 21 
Am. Law Rev. 509, 515. Pollock on Torts (7th ed.) 230. 

'^•The cases arc very few. In each of the following, violent means were 
used or threatened: Younggreen v. Shelton, 101 111. App. 89; Kernan v. 
Humble, 51 La. Ann. 389, 25 So. 431; Aldridge v, Stuyvesant, 1 Hall 
(N. Y.) 210; Bell v. Midland Ry. Co. 10 C. B. N. S. 287. But Cf. Walden 
V. Conn. 84 Ky. 312. 1 S. W. 537, 4 Am. St Rep. 204; Brown v, Corcoran, 
Fed. Cas. No. 1999. 

^"Cf. Gore v. Condon, 87 Md. 368, 39 Atl. 1042, 67 Am. St. Rep. 352, 
40 L. R. A. 382; T*witchell v. Nelson (Minn. 1915) 155 N. W. 621. 

"•Pollock on Torts, 7th Ed. p. 322. 

"•Glamorgan Coal Co. v. South Wales Miners' Federation (1903) 2 
K. B. 545, 577. 

***Cf. Legris v. Marcotte, 129 111. App. 67; Leonard v. Whetstone, 34 
Ind. App. 383, 68 N. E. 197, 107 Am. St. Rep. 252. 

"'Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492, 21 L. R. A. 233; Gore v. 
Condon, 87 Md. 368, 39 Atl. 1042, 67 Am. St. Rep. 352, 40 L. R. A. 382; 
Angle V. Chicago St P. M. & O. Ry. Co. 151 U. S. 1. 
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such as defamatory statements,*** fraud*** or threats and intimida- 
tion.*'* It seems preferable to say that the strike or boycott may 
not here be employed.*** 

The question whether the contract must have been enforceable 
at law arises as in cases where the interference was with contracts 
of employment. Here also the better view would appear to be 
that, irrespective of its binding effect, it is sufficient that the other 
party would have performed had there been no interference.*** 
But the courts are not in accord.*** 

H. Gerald Chapin. 
New York City. 

'^•Sec Kock V. Burgess (Iowa 1914) 149 N. W. 858; McClure v, Mc- 
Clintock, 150 Ky. 265, 150 N. W. 332, 42 L. R. A. N. S. 388; Angle v, 
Chicago St. P. M. & O. Ry. Co. 151 U. S. 1. 

""•Morgan v. Andrews, 107 Mich. 33, 64 N. W. 869; Benton v, Pratt, 
2 Wend. (N. Y.) 385, 20 Am. Dec. 623; American Law Book Co. v. Edward 
Thompson Co. 41 Misc. 396, 84 N. Y. Supp. 225; National Phonograph Co. 
V. Edison Bell Consol. Phonograph Co. (1908), 1 Ch. 335, 77 L. J. Ch. 218, 
98 L. T. Rep. N. S. 291, 24 T. L. R. 201 ; Green v. Button, 2 C. M. & R. 707, 
1 Gale, 349, 5 L. J. Exch. 81, Tyrw. & G. 118. S had contracted to sell 
to plaintiffs a quantity of cheese. Defendant, by means of a forged tele- 
gram caused S to believe that plaintiffs did not desire to purchase, where- 
upon S sold the cheese to defendant. Defendant liable. Rice v. Manlcy, 
66 N. Y. 82, 23 Am. Rep. 30. Cf. Morehouse v, Terrill, 111 111. App. 460. 

"•Doremus v, Hennessy, 176 111. 608, 52 N. E. 924, 54 N. E. 524. 68 
Am. St Rep. 203. Day v. Hunnicutt (Tex. Civ. App. 1913) 160 S. W. 134. 
Cf. Chambers & Marshall v, Baldwin, 91 Ky. 121, 15 S. W. 57, 34 Am. St. 
Rep. 165, 11 L. R. A. 545. 

'"Aberthaw Const. Co. v. Cameron, 194 Mass. 208, 80 N. E. 478; Booth 
& Bro. V. Burgess, 72 N. J. Eq. 181, 65 Atl. 226; Beattie v. Callanan, 82 App. 
Div. 7, 81 N. Y. Supp. 413 ; Schlang v. Ladies' Waist Makers' Union, 67 
Misc. 221, 124 N. Y. Supp. 289; Thomas v. Cincinnati, N. O. & T. P. Ry. 
Co. 62 Fed. 803. 

"^hus it is no bar to recovery that the contract was oral in violation 
of the Statute of Frauds. Cumberland Glass Mfg. Co. v. De Witt, 120 Md. 
381, 87 Atl. 927; Rice v, Manley, 66 N. Y. 82, 23 Am. Rep. 30; Benton v. 
Pratt, 2 Wend. (N. Y.) 385, 20 Am. Dec 623; Cf. Jackson v. Stanfield, 
137 Ind. 592, 36 N. E. 345, 37 N. E. 14, 23 L. R. A. 588. Contra, Davidson 
V. Oakes (Tex. Civ. App. 1910) 128 S. W. 944. See supra, p. 161. 

"•That the contract must be one which the party was obligated to per- 
form, see Roberts v. Clark (Tex. App. 1907) 103 S. W. 417; McGuire v. 
Gerstley, 204 U. S. 489, 27 St. Ct. 332, 51 L. ed. 581 (affmg.) 26 App. Cas. 
(D. C.) 193 (Partnership not alleged to be for definite term). 
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THE ESTATE BY THE ENTIRETY AND THE 
MARRIED WOMEN'S ACT IN NEW JERSEY 

Sir William Blackstone crystalizes the rule of the common law 
as to the legal consequences of marriage thus: 

"By marriage, the husband and wife are one person 
in law; that is, the very being or legal existence of the 
woman is suspended during the marriage, or at least is 
incorporated and consolidated into that of the husband/'^ 

Applying this rule to a conveyance of land in fee to husband 
and wife, Blackstone says again: 

"And, therefore, if an estate in fee be given to a man and 
his wife, they are neither properly joint-tenants, nor tenants 
in common, for husband and wife being considered as one 
person in law, they cannot take the estate by moieties, but 
both are seized of the entirety, per tout, et non per my; the 
consequence of which is that neither the husband nor the 
wife can dispose of any part without the assent of the 
other, but the whole must remain to the survivor."* 

It is interesting to note also, that along with the first of these 
citations our commentator adverts to the rule of the common law 
which permitted the husband to give his wife moderate correction. 

My purpose in quoting at length the above passages from 
Blackstone is to recall them to the mind of the old practitioner 
whose memory of that sage's commentaries has grown hazy 
through the mist of years and to present them to those to whom 
modem law school curricula have denied the priceless acquaintance- 
ship. It may be assumed that these citations fairly state the rules 
of the common law in this respect, and it is the purpose of this 
paper to briefly sketch the application in New Jersey of these 
lules in respect of the estate by the entirety as affected by the 
Married Women's Act. 

The New Jersey Court of Errors and Appeals had occasion 
to consider this subject in a comparatively recent case,' and we 
find the unanimous opinion of that learned tribunal arrives at the 
interesting conclusion that: ". . . by virtue of an estate by 
entireties the seizin of husband and wife during the joint lives is 
essentially a tenancy in common, terminated on the death of either, 
with remainder in fee to the survivor; and that the right of the 

^Blackstone's Commentaries (Chase's 3rd Ed. p. 154). 
^lackstone's Commentaries (Chase's 3rd £d p. 361). 
•Schulz V. Zicgler, 80 N. J. Eq. 199, 83 At!. 968. 
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husband may be transferred by him to a third party who thereby 
becomes tenant in common for the joint lives in the husband's 
place ; and that partition may be had between such purchaser and 
the wife of this tenancy in common, but without affecting in any 
way the common law right of survivorship." 

And it is further interesting to find that the memorandum of 
the Vice Qiancellor in the court below is set forth at length and 
concurred in, and that this memorandum, in discussing the effect 
of an attempted conveyance by the husband in an estate by the 
entirety of his interest, whatever it might be, to a third party, reads : 
"That it cannot operate to let in a third party as tenant by entirety 
with his wife. That estate exists only between husband and wife, 
and neither can dispose of any part of it without the assent of the 
other; the peculiar interest and estate not being severable. Den 
V. Gardner, 20 N. J. L. 565 (45 Am. Dec. 388). The husband 
can, however, alienate his interest in the estate for his own life." 

This case is the latest of importance in this State on this ques- 
tion and of which Den v. Gardner, 20 N. J. L. 560, 563 (1846), 
McDermott v. French, 15 N. J. Eq. 78 (1862), Buttlar v. Rosen- 
blath, 42 N. J. Eq. 562 (Err. and App. 1887), Fulper v. Fulper, 
54 N. J. Eq. 431 (Err. and App. 1896), Collins v. Babbitt, 67 
N. J. Eq. 166, 174 (Chan. 1904), Aubury v. Schneider, 69 N. J. 
Eq. 629 (Chan. 1905; affirmed, 70 N. J. Eq. 809; Err. and 
App. 1905), Bilder v. Robinson, 73 N. J. Eq. 170 (Chan. 1907), 
and Servis v, Dom, 76 N. J. Eq. 241 (Chan. 1909), are fore- 
runners. 

Upon an examination of the reasoning of the opinions in these 
cases, which have developed the law in New Jersey on the ques- 
tion in hand, we find that the New Jersey rule may be stated some- 
thing after this fashion: Husband and wife in New Jersey are 
still, in the words of Blackstone, incorporated into one person. A 
conveyance of an estate in land to them creates an estate by the 
entirety in them as to the fee ; but the Married Women's Act has 
the eflfect of changing the estate during the joint lives to some 
sort of an estate, which, for lack of a better name, is said to be 
"essentially" a tenancy in common, or "whatever the estate . . . 
may be called, it is in effect a tenancy in common between husband 
and wife, or between the husband's grantee and the wife, during 
the joint lives with remainder to the survivor" (Schulz v, Ziegler, 
supra) ; and that this estate during the joint lives is partible or 
subject to partition. 
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It is readily granted that, if the estate by the entirety during 
the joint lives of husband and wife is a tenancy in common, then 
partition may be had. It is also understandable how the courts 
arrived at such an interpretation of the Married Women's Act — 
that the Act destroyed the old oneness of husband and wife and 
placed them both on the plane of separate and distinct individuals 
to whom any conveyance would operate to create a tenancy in 
common. But is it clear how this result could be reached by the 
same operation which evolved the theory that, as to the fee, they 
still remain tenants by the entirety, per tout, or entitled each to a 
full enjoyment of all, and to survivorship? 

It must be confessed that none of the New Jersey decisions 
exhibit the reasoning of the courts on this point with great lucidity 
of statement, and where they have failed it may be presumptions 
to attempt it. But it may be pardoned, if for the purpose of this 
paper this is done with the assistance of a New York jurist.* 

The position of the New Jersey Courts on this point is that, 
if the right of the entire usufruct of the lands held in an estate 
by the entirety was a right springing out of and incident to that 
particular tenancy, then it would be difficult to segregate this right 
from the other rights incident to and flowing from the tenancy, 
and to say that while the estate by the entirety continues this fea- 
ture of it was intended to be taken away. But the taking away 
from the husband the usufruct, during the joint lives, of lands 
conveyed to husband and wife would not be inconsistent with the 
continuance of tenancies by entireties, provided the common law 
right to the usufruct was not an incident of the tenancy, but of 
the marital right operating upon property so held as upon all 
other real property of the wife; that they believe the common 
law right to the usufruct is not an incident of the tenancy but 
a right springing from the marital relationship only, and, there- 
fore, within the operation of the Married Women's Act. 

The fallacy of this reasoning seems to me to lie in the assump- 
tion that the right of the husband to the usufruct of the estate for 
the joint lives was entirely a right springing from the marital 
relation. 

It must first be remembered that in an estate by the entirety 
each is seized of the entirety, per tout, et non per my : being but 
one person there can be no moiety or separate estate between 
them. During the joint lives each is entitled to all the estate and 

^Andrews, Ch. J., in Hiles v. Fisher, 144 N. Y. Rep. 306 (1895). 

Digitized by VjOOQ IC 



172 NEW JERSEY LAW REVIEW 

the fullest enjoyment and use thereof which does not exclude the 
other frcmi the same rights. Among other interests thus to be 
enjoyed is the usufruct of the estate. Both the husband and wife, 
under the common law, were entitled to this use to its fullest 
extent, always having in mind the rights of the other to an equal 
enjo)rment; and, except for the marital relation, that this usufruct 
could not be disposed of or aflfected in any way except by the 
joint act of husband and wife. But at this point and not until 
now, another rule of the common law must be taken into the 
reckoning, and that is, that the husband was entitled, by marriage, 
to all the personal property of his wife and to all the rents and 
profits of her lands. 

It is this latter rule which the New Jersey courts decide has 
been abrogated by the Married Women's Act. But is the estate 
by the entirety left intact? No. That estate, also, contrary to 
the very theory upon which the New Jersey courts have acted, 
is likewise destroyed by the decisions, and in its place a hybrid 
tenancy, "essentially" a tenancy in common for the joint lives 
and a real tenancy by the entirety as to the survivorship, is created. 

It IS submitted that either of two interpretations of the Married 
Women's Act as to its eflfect on the estate by the entirety, neither 
of which is adopted by the New Jersey courts, is the logical one. 
Either the act in question does not aflfect the estate by the 
entirety at all and the life estate for the joint lives is not partible 
and the usufruct not alienable or chargeable except by the joint 
act of the husband and wife '^ or, the act does aflfect the estate by 
the entirety, not alone as to the estate for the joint lives, but also 
as to the survivorship ; and makes husband and wife, to whom con- 
veyance is made, stand on the same footing as others and take, 
not by the entirety, but as tenants in common. In other words, 
if this latter interpretation is correct, then it was the intention 
of the Legislature in passing the Married Women's Act to 
emancipate women from the results of the legal fiction of the 
common law holding that upon marriage their "very being or legal 
existence was suspended" and incorporated into that of the hus- 
band, and in place of it, to give to wives the same rights and 
privileges with reference to the ownership of property as was 
enjoyed by their husbands and to place them on the same footing 
legally in that respect. 

•Sec Frey v. McGraw, 35 Am. B. Rep. 822 (Md. 1915). 
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There can be no doubt that even in 1852, it was a long call 
from the day, when the husband was permitted by law to even 
moderately chastise his spouse. The social status of woman dur- 
ing those years underwent a great evolution, and man irrespective 
of the law, grew to look upon woman, less as a necessary evil and 
more as a God-given help-mate. 

It is submitted that, in line with this general trend of the social 
consciousness, the Legislature of the State of New Jersey in 1852, 
did enact the Married Women's Act for the purpose of putting 
woman on the same footing l^;ally with man, and that too, whether 
she were a feme sole or married ; that it was the intention of the 
Legislature to abolish any fiction of the conmion law, which would 
make an estate by the entirety possible ; and that the courts of New 
Jersey have carried out that intention only as to a portion of such 
an estate, and have erroneously retained the old fiction of the 
common law as to the remainder. 

In conclusion, it is probably worthy of mention that, at the 
same time that the New Jersey courts have established the rule 
above adverted to, the rules have also been followed or established 
that a tenancy in common or a joint tenancy may be created in 
husband and wife by apt terms;* that where husband or wife are 
tenants in common or joints tenants before coverture they remain 
in the same relationship after coverture; and that divorce changes 
the tenancy by the entirety to one in common.^ Without going 
into the reasons given for these latter rules, it is sufficient to say 
that *even at common law they were recognized. It is perhaps not 
going too far afield to point to these decisions as evidencing a 
tendency, even in the courts themselves to get away, where pos- 
sible, from the rigors of the common law rules with reference to 
the estate by the entirety and to get closer to the spirit of the 
Married Women's Act. 

Be that as it may, it is suteiitted that the contemporary New 
Jersey courts did not catch the true spirit of that act in its effect 
upon the estate by the entirety; that later judges have hesitated 
to enunciate a new rule, lest the titles to land be affected seriously, 
and that the proper remedy is by further legislative enactment, 
which would clarify the law on this point beyond all question. 

Newark, N. J. Clyde D. Souter. 



•Fulper V. Fulpcr, 54 N. J. Eq. 431 (Err. and App. 1896). 
'Buttlar V. Buttlar, 67 N. J. Eq. 139-139 (Chan. 1904). 



Digitized by 



Googk 



New Jersey Law Review. 

Published by thb Faoultt and Students of New Jebsey Law Sghooi*. 
price, 35 cents per number. 

EdUaridl Board. 

John Monteith, Jb., Chairman Edwabd A. SohiliiINO 

Fbed yon den Steinen, Btmneas Mgr. Benjamin Dowden 

Samuel B. Finkelstein Hugh L. G. Stevens 

Joseph W. Henby 

JUNE, NINETEEN HUNDBED AND SIXTEEN. 



NOTES. 

Keal Property — ^Adverse Possession — ^Prescription — Trustee and 
Cestui-que-trust. — ^In 1882 the Holly Beach City Improvement Com- 
pany became the owner of property, of which the premises in question 
were a part. The company sold a tract thereof to a Mr. Taylor, who 
was at that time the president of the concern. Taylor took possession, 
not only of his grant, but also a strip of land adjoining, which he 
and his grantees, the defendant in the present action, have held for 
twenty years. The plaintiff herein, the grantee of the Holly Beach 
City Improvement Company, now sues the defendant in ejectment, 
and he sets up as a defense, adverse possession. The trial court 
refused to charge that defendant could not count the time during 
which Taylor held possession and was at the same time an officer of 
the concern against whom it is claimed that he held. On appeal, 
held this was error, for the possession of the president was the posses- 
sion of the corporation, to which he stood in the position of a trustee, 
and the statute during that time did not run. Leigh v, Howard.^ 

Adverse possession is a possession inconsistent with the right of 
the true owner by one having no title, whereby the possessor becomes 
entitled absolutely to the property, and the owner is deprived of any 
action to recover it* Such title is irrebutably presumed under the 
presumption of a lost grant; evidence that there was in fact no grant 
is inadmissible.' Because of the power by unauthorized user to deprive 
an owner of his title, adverse possession must be clearly and posi- 

W N. J. Uw 113; 93 Atl. 680 (N. J. Sup. 1915). 
*Snyder v. Snover, 56 N. J. Law 20; 27 Atl. 1913 

•Lehigh etc. R. Co. v. McFarlan, 43 N. J. Law 605 ; Stevens v. Paterson 
etc. R. Co., 20 N. J. Eq. 126. 
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tively shown and proven.* There must be no doubt but the claimant's 
possession was, for a period of twenty years,* (1) actual, not con- 
structive,® (2) exclusive, notorious and visible,^ (3) continuous and 
uninterrupted,* (4) adverse and hostile,® and (5) under claim or 
color of title.^® The absence of any one of these five elements will 
allow the record owner to recover possession by an action in ejectment. 

The most vital element of the five is adverse and hostile use. 
Possession cannot be adverse if held under a higher title, or consis- 
tently with the interest or estate of the owner. Entry and possession 
of one tenant in common, or of one joint tenant, will not be looked 
upon as adverse or inconsistent with the rights of the cotenant, for 
the possession of one is the possession of all.^^ Hostility can onl^ be 
shown by an ouster and a domination over the whole premises antago- 
nistic to the right of the cotenant.^^ There must be manifest an 
intention to ignore and repudiate the title of the cotenant in order 
to accomplish a disseisin. And so it has been held, that possession 
of a life tenant cannot be adverse to the remainderman, for, until 
the life tenant dies, he has the right of exclusive possession, the 
remainderman has no right of entry.^' After the death of a life 
tenant, a person may hold adversely to the remainderman, and the 
statute will run.^* 

No tenant or subtenant can acquire title under this doctrine, unless 
there is an unequivocal act of exclusion of the owner.^' The evidence 
to sustain an ouster by a tenant must be stronger than that to sustain 
ordinary adverse possession.^^ The situation is the same in the ease 
of mortgagor and mortgagee, the possession of the mortgagor will 
not be adverse to or bar the mortgagee's right to foreclose till there 
is an open and explicit disavowal and renunciation of such right.^^ 
When a vendor remains upon the lan^ he is looked upon as a tenant 
of the vendee, until such time as he expressly disclaims such rela- 
tionship.^' In any event, where the entry is with the actual consent 
and permission of the true owner, the statute will not run till the 
holding is declared adverse and hostile, and notice of the change is 
brought to the attention and knowledge of the holder of the legal title. 

Where there is an express trust, the possession of the trustee is 
that of the cestui-que-trust; and not until the former repudiates the 
trust and claims thenceforth to hold the estate as his own, and not 
subject to any trust, and the cestui receives notice thereof, does the 

^Carlisle v. Cooper, 19 N. J. Law 256. 

•Clark V. Lane, 2 N. J. Law 417; Sen v. Wright, 7 N. J. Law 175, 1 
Am. Dec. 546. 

Townsend v. Reeves, 44 N. J. Law 525; Saxton v. Hunt, 20 N. J. 
Law 487. 

Toulke V. Bond, 41 N. J. Law 527. 

•Carlisle v. Cooper, supra; Cornelius v. Giberson, 25 N. J. Law 1. 

•Colton V, Depue, 60 Eq. 454; 46 Atl. 728; 83 Am. St. R. 650. 

^"Wright V, Mattison, 18 How. (U. S.) 50; Saxton v. Hunt, supra. 

"Foulke V, Bond, supra. 

"Florence v. Hopkins, 46 N. Y. 182. 

"Pinkney v. Burrage, 31 N. J. Law 21. 

"^Pinkney v, Burrage, supra; Christie v. Gage, 71 N. Y. 189. 

"Campbell v. Shipley, 41 Md. 81 ; Whitney v, Edmunds, 94 N. Y. 309. 

"Barret v, Coburn, 3 Mete. (Ky.) 513. 

"Colton V. Depue, 59 N. J. Eq. 126; 44 Atl. 662. 

"Butler V. Phelps, 17 Wend. (N. Y.) 642. 
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statute nin.^* When the trust is implied l^ law, the statute begins to 
run immediately, unless the cestui is innocently ignorant of his rights 
or is incompetent to assert them.^ Where a person enters into posses- 
sion of land as the agent of another, his holding is that of the principal 
until he openly disclaims the title under which he entered, and that 
assertion of hostile holding is brought to the knowledge of the owner.'^ 
The courts have generally held that where one holds land con- 
sistently with the interest of the true owner, the possession will not 
be looked upon as adverse and so they have held in all cases where 
the claimant and the rightful owner stand in a fiduciary relationship. 
Upon the doctrine it was, no doubt, that our court held that an officer 
of a corporation holds for the concern unless he esg;>ressly notifies the 
board of directors that he holds adversely; mere open, notorious 
possession is not adverse, it must be presumed that the president of 
a company is holding for it^ ^The director of a corporation occupies 
a position of trust and agency for his company of such a character 
that dealings between him and the company, where his interest is 
opposed to that of the company will be subject to dose scrutiny and 
not sustained against &e stockholders, unless consistent with good 
faith and fair deding on the part of the director."'* 

E. A. S. 



Survival of Action— Lsel and Slandkr. — ^In a recent case^ the 
Supreme Court of New Jersey decided that an action for slander is 
a personal action and as such the action does not survive the death 
of one of the parties; no special damage to property rights having 
been shown, ik this case the defendant died after the plaintiff had 
filed his complaint in an action for slander. 

By the common law actions for slander and libel die with the per- 
son.' While at common law slander abates upon the death of either 
party the rule is otherwise after verdict and judgment in favor of 
plaintiff.* But where judgxnent in an action for slander is arrested 
after verdict in favor of plaintiff and he dies before its disposal the 
action abates, since no judgment has been rendered.^ It has been 
held, however, that at common law, where there is a judgment against 
the defendant, and he appeals, and after the appeal tiie defendant 
dies, the judgment dies with him.* However, in Fitzgerald v, Stewart* 
where plaintiff died after having recovered a verdict for slander, and 
while motion for a new trial was pending, it was held that, although 
the action abated, judgment might be entered nunc pro tune upon 

•^Imendorf v, Taylor, 10 Wheat (U. S.) 119; Lewis v, Hawkins, 23 
Wall. (U. S.) 119. 

"Strimpfler v. Roberts, 18 Pa. St. 283. 

"Fountain Coal Co. v. Phelps, 95 Ind. 271. 

"Leigh V, Howard, supra, 

»Marr v, Marr, 73 N. T. Uw 643. 

^Alpaugh V. Conkling, 95 Atl. 618 (N. J.). 

■Renfro v. Prior, 25 Mo. App. 402; Long v. Hitchcock, 3 Ohio 274; 
Stroop V. Swarts, 12 Serg. & R. /6; Alpin v. Morton, 21 Ohio State 536. 

•Lewis V, Daniel, 82 Mo. 577. 

*Stroop V. Swarts, supra. 

•Faith V. Carpenter, 33 Ga. 79. 

•53 Pa. 343. 



Digitized by 



Googk 



NOTES 177 

the refusal of the motion. Directly contrary to this is the case of 
Akers v. Akers,^ which held that an action for slander is not abated 
by the death of the defendant pending appeal from a judgment in 
favor of plaintiff. 

In Morris v. Corson,* which was an action for malicious prose- 
cution, it appears that the plaintiff died the day before the trial, but 
after the first day of the term. The Court notwithstanding, proceeded 
to trial at that term, and a verdict was found for the plaintiff, on 
which judgment was entered, which related to the first day of the term. 

In Brown v, Wheeler,* an action for trespass and assault and bat- 
tery, where it appeared that the plaintiff had died after a verdict in 
his favor and before judgment, it was decided that judgment might 
be entered as of the date of the verdict; the court declaring that it 
made no difference whether the cause of action would survive or 
not. To the same effect is Dial v, Hollen,^® an action for slander. 

The rule that slander abates upon the death of either party extends 
to other personal actions; viz., deceit, malicious prosecution, breach 
of promise, &c. 

A cause of action for deceit in the sale of real estate does not 
survive the death of the person injured, under the Statutes of 4 and 31 
Edward HI, providing for survival of actions for wrongs to personal 
property, which became a part of the common law of this country.^^ 
But an action in tort for negligence or deceit will lie against the 
personal representatives of either party to the contract.^* 

It is held in Ireland v. Champneys,^* that notwithstanding a statute 
providing that ''in all actions, personal, real, or mixed, the death of 
either party between verdict and judgment shall not be alleged for 
error*', where plaintiff in an action for libel dies after interlocutory 
judgment but before the next day in banc, the action abates, and the 
executor has no power to enter final judgment. However, in Palmer v, 
Cohen," a case arising under the same statute, it is held that where 
the plaintiff obtained a verdict and died before the final judgment, 
the action did not abate and the executor could enter judgment. And 
in Wood V. Boyle,^^ a similar action arising under the same statute 
it also held that the action does not abate but that the verdict may be 
entered nunc pro tunc in favor of the administrator of the deceased 
plaintiff. 

A case of malicious prosecution does not, under the common law 
or by statute, survive against the personal representative, unless as 
a result thereof property is acquired by the wrongdoer which inures 
to his benefit or enhances the value of the estate in the hands of his 
personal representative.^* 

At common law an action for breach of promise of marriage can- 
not be maintained by or against the personal representative of either 

"84 Tenn. (16 Lea.) 7; 57 Am. Rep. 207. 
•7 Cowan 281. 
•18 Conn. 198. 

"6 Ohio N. S. 228; See also Griffith v. Ogle & Kimmell, 1 Binn. 172. 
"Ahearn v. McGlinchy, 90 A. 709; 112 Me. 58. 

"Tichenor v. Hayes, 41 N. J. Law 193; Dodd v. Wilkinson, 41 N. J. E. 
567; Lippincott v. Barton, 42 N. J. E. 272. 
"4 Taunt. 884. 
'*2 Barn. & Ad. 966. 
"17 Pa. Co. Ct. 325. 
"Hayden v. Vreeland, 37 N. J. Law 372. 
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party to the contract ^^ An action for breach of promise of marriage 
does not suryive the death of one of the parties.^^ Belying upon a 
promise to marry, a milliner gave up her business, but no marriage 
took place. An action was brought^ but before the trial the defendant 
died and his executor was joined. Held: — The action could not be 
7naintained against the executor.^* Although a promise to marry is 
sued upon as a contract action, t. e,, as assumpsit,^* yet it is regarded 
as a personal action.^® 

All action for malicious prosecution sounding in consequential and 
punitive damages, although affecting business and property is such 
a personal action as does not survive to the personal representative.^ 

However, there is no doubt that in most jurisdictions personal 
actions which set forth special damages to property rights will sur- 
vive the death of the parties. In the case of Noice v. Brown^^ which 
was brought for the seduction of a daughter it was the injury to 
property rights which gave the suit the quality of survivorship. The 
action was for loss of services. 

The true line of demarcation at common law separating those 
causes of action which survive from those which do not is that in the 
first the wrong complained of affects primarily and principally property 
and property rights, and the injuries to the person are merely inci- 
dental, while in the latter the injury complained of is to the person, 
and the person or property affected are merely incidental In the 
former case the cause of action survives, while in the latter it abates.'' 

S. B. F. 



EECENT DECISIONS. 

Samuel B. Finkelstein, Editor-in-charge. 

Bills and Notes — Presumption op Consideration — Direction op 
Verdict. — ^Action of promissory note. Plaintiff put note in and rested. 
Defendant put in evidence to prove no consideration. Lower court 
ruled **there is no evidence to overcome proof as made by Defendant*' 
and directed verdict accordingly. Held, error. Bergen, Black, Hep- 
penheimer and Williams, J. J,, dissent. McCormack vs, Williams, 95 
Atl. (N. J.) 978. 

A negotiable note is deemed to have been issued for valuable 
consideration. Comp. Stat. p. 3734, Sec. 24. Plaintiff, therefore, 
received benefit of a presumption by putting the note in evidence. 
Absence or failure of consideration is a matter of defense as against 
any person not a holder in due course. Comp. Stat. Supra. Sec. 28. 
Therefore, the defense of no consideration, if proven, is a good one. 
Tucker v. Michaels, 112 N. Y. S. 1044. But when plaintiff proved 

"French v, Seamans, 48 N. Y. S. 9; 21 Misc. Rep. 722; Reversed on 
another point, 50 N. Y. S. 776; 27 App. Div. 612. 

"Quirk V, Thomas, 113 L. T. 239 (England) 1915; 64 Univ. of Penna. 
Law Kev. 207; Hayden v. Vreeland, supra, 

"Donovan v. Folly, 5 Pa. Dist. Rep. 91 (1895). 

"Hayden v, Vreeland, supra; 64 Univ. of Penna. Law Rev. 207. 

"39 N. J. Law 569; Currier and Bate, Cases on Torts, 448; Cooper v. 
Electric Co., 63 N. J. Law 558, page 562. 

"1 C. J. 174. 
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the note, offered it, and rested, he established a prima facie case. 
Polhemus v. Prudential Realty Coip. 74 N. J. L. 670, 67 Atl. 308, 
which was in effect evidenca Williams v. Hasshagen, 166 CaL 386. 
Plaintiff having made out his case, prima facie, the lower court should 
have put Defendant on his defense. Platts v. Eosebury, 28 N. J. L. 
146. A trial judge is justified in granting a nonsuit or directing a 
verdict only upon a question of law arising from the admitted or 
uncontroverted facts of the case. Dickenson v. Erie R. R., 90 Atl. 806. 
Therefore, as there was conflicting testimony in the principal case 
and conflicting testimony is for the jury, D. L. & W. R. R. Co. v. 
Toffey, 38 N. J. L. 626, the reversal in the principal case is correct. 
It has been held that, whether testimony tending to show a valid 
defense overcomes the presumption created by the introduction of 
a note in evidence, it is a question for the jury though evidence in 
rebuttal is uncontradicted. Citizen Bank of Tifton v, Timmons, 84 
S. E. 232, 16 Ga. App. 816. New Jersey seems to be in accord with 
this doctrine. H. L. C. S. 

Carriers — ^Federal Emploter's Liability Actt — Interstate Commerce. 
— In Moran v. Central Railroad of New Jersey, 96 Atlantic, 1023, it 
was held that a car which had been engaged in interstate commerce, 
lost its character as an interstate commerce' carrier the instant its 
cargo was fully discharged and did not acquire a new character as 
an interstate commerce car until the railroad manifested its intention, 
by act or word, to use it for interstate commerce again, and that an 
employee injured by the car while it was empty and awaiting orders 
coiiLd not recover under the Federal Employer's Liability Act (U. S. 
Comp. Stat 1913 Sec. 8667-8666). The car in question had been 
engaged in carrying coal from Pennsylvania to New Jersey, had dis- 
charged its cargo at Newark and had been taken to the railroad's 
^ards to await further orders. While it was there the plaintiff was 
injured. The first Federal Employer's Liability Act (1906) was con- 
strued by the U. S. Supreme Court in the Employer's Liability Cases 
(207 U. S. 463; 28 Sup. Ct. 141; 62 L. Ed. 297). That court held 
that the statute dealt with all the concerns of the individuals or cor- 
porations to which it related and did not confine itself solely to the 
interstate commerce business which such x>ersons may do. So holding, 
it considered that the act included subjects wholly outside of the power 
of Congress to regulate commerce and that it was repugnant to the 
Constitution. With this judicial declaration in mind. Congress 
passed the act upon which the plaintiff bases his right of recovery. 
By it liability is imposed upon a common carrier, in case it is engaged 
in the business of interstate commerce, but only while engaging in 
such business at the time of the happening of the accident which pro- 
duces injury to an employee. And it does not impose such liability, 
even when the carrier is so engaged, unless the person injured is, at 
the time of the occurrence of the accident, himself employed by the 
carrier in such commerce. (Pierson v. N. Y. S. & W. R. R., 85 Atlantic 
233.) The purpose of the statute is to secure the safety of interstate 
transportation and of those who are employed therein. (Mondou v. 
N. Y., N. H. & H. R. R. 1, 61.) The final test is the relation of the 
employee's work to interstate transportation at the time of the injury. 
(Pederson v. D. L. & W. R. R., 197 Fed. 637.) 

F. V. d. S. 
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Carriers— Passengers — ^Free Pass — Stipulation Against Liabilitt. — 
In Morris v. West Jersey & Seashore R B., 94 Atl. 598, it was held 
that a contract by which, in consideration of a free passage, a 
passenger assumes the risk of injury to his person from the negligence 
of the servants of the railroad is valid in law and a passenger who 
receives knowingly a free ticket, with an endorsement of such contract 
upon it, will be bound by the terms of such contract and cannot 
recover for injuries from such negligence. A pass issued to a person 
in the employ of a railroad company is nevertheless a free pass within 
the meaning of the ''Hepburn Act" (U. S. Comp. Stat 1918 Sec. 8663). 
The rule is so in the Federal Courts as well as in the State Courts 
of New Jersey. (See Charleston E. E. v. Thompson, 284 TT. S. 676.) 
The rule as to passengers for hire is that a railroad may not by con- 
tract limit its liability. The only consideration that will support such 
a contract is that the passage is free and only sudi passes as are 
defined by the ''Hepburn Act" as free passes are construed to be free. 
In the case of Eonney et dU., Adm'rs v, C. E. E. of N. J., 82 N. J. L. 
407, Chief Justice Beasley declared that such contract was not made 
by the railroad in its capacity of common carrier but that as to such 
passenger it stood in the character of a gratuitous bailee. In the 
courts of New York the rule is similar to that of New Jersey (See 
Welles V. N. Y. C. E. E., 24 N. Y. 181; Perkins v. Same, 24 N. Y. 196). 
Some courts, which can discern different degrees of negligence, vary 
the rule somewhat in that they will not enforce such contract if the 
negligence is "gross" negligence. (See Dl. Cent. R R v. Eeed, 87 
HI. 486 and Ind. Cent. E. E. v. Mundy, 21 Ind. 48.) In the Pennsylvania 
case of E. R v. Coleman (89 Atl. 87) it was held that a railroad may 
not, even in the case of a free passenger, limit its liability. It is 
objected to the rule, that if the railroad can limit its liability, it will 
tend to become careless in the conduct of its business but this con- 
tention can be disposed of with the answer that the presence of one 
free passenger will not alter the fact that the railroad owes to the 
many passengers for hire the duty to use great care. 

F. V. d. S. 

Contracts — ^Aooord and Satisfaction — ^Part Patmjsnt — Compromise 
AND Settlement. — ^A short but f uU review of the law of accord and 
satisfaction in New Jersey ^is to be found in a recent Court of Errors 
and Appeals' decision. Decker v. Sniith & Co. 96 Atl. 916 (1916). In 
a suit brought for the balance due on a contract, the defendant pleaded 
accord and satisfaction. Held, the facts did not sustain ^e defence. 
To constitute a compromise and settlement there must be a satis- 
faction of tiie entire debt so as to extinguish it entirely. Line v. 
Nelson, 88 N. J. Law 868. When there is a payment of a sum, in 
order t^t this will be a satisfaction of a larger debt» there must be 
some consideration for the implied promise not to sue for the balance. 
Daniels v. Hatch 21 N. J. Law 891, 47 Am. Dec. 169. Without a 
consideration the agreement is ntidum pactum and the creditor has 
a right of action for the balance. Watts v. Frenche 19 N. J. Eq. 407. 
There must be an acceptance by the creditor of the smaller sum wiA 
the understanding that it is in full satisfaction of the debt» and with 
an intention to discharge the debtor. Morris Canal etc. Clo. v. Van 
Vorst 21 N. J. Law 100; Oliver v. Phelps 20 N. J. Law 180. But if 
the amount claimed is liquidated, a part payment even thoug:h accq;>ted 
in full, will not bar suit for the balance, as the promise not to 
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collect the remainder is without consideration. Chambers v. Niagara 
Ins. Co. 58 N. J. Law 216, 33 AtL 283; Eckert v. Wallace^ 75 N. J. Law 
171, 67 Atl. 76. Should the amount not be due, the payment prior 
to ^e due date furnishes consideration. But when tiie debt is unliqui- 
dated, or disputed, an acceptance of a smaller sum than that claimed 
in full satisfaction will sustain a plea of accord and satisfaction. 
Bose V, American Paper Co. 83 N. J. Law 707, 85 AtL 354; line v. 
Nelson, suptn. The use of a check, marked ^4n full" does not bar the 
recovery of the balance of a liquidated, due claim, even iJiough the 
debtor requests that unless it be accepted on those terms it be returned. 
Castelli v. Jereissati, 80 N. J. Law 295, 78 Atl. 227. An executory 
accord and satisfaction is not a good plea. Stone v. Todd, 49 N. J. 
Law 274, 8 AtL 300. 

E. A.S. 

Infant's Contracts. — T, an infant, by his next friend, brought 
suit to recover four hundred and fifty dollars, the price paid 
by said T for an automobile, which he had purchased from the 
defendant on July 17th, 1915. On August 2, 1915, said T repu- 
diated his contract and tendered back the automobile; defendant 
refused to accept same on the groimd that said machine had 
been damaged to the extent of about two hundred and fifty 
dollars, and that plaintiff was not entitled to recover unless he 
returned the automobile in the same condition as it was when he 
bought it, or made an allowance for depreciation. Judgment was given 
for plaintiff. Taplitsky v, Donohue, N. J. Law, Jan. 1916, p. 13. 
(East Orange District Court.) 

It is elementary that contracts of an infant are not void, but 
merely voidable, and a contract made with an infant is valid until 
avoided.^ Infancy is a good defense to a contract action and the 
courts also hold that an infant may plead infancy in tort cases which 
arose out of the contract.* In New Jersey where an infant made a 
false representation as to age, he will be estopped from disaffirming 
the contract.* The plea of infancy is a shield which the law gives 
to the infant.^ 

Most of the cases cited by the Court, in the Taplitzky case, to 
sustain its contention, were cases where the plea of infancy was used 
as a shield to avoid the contract. In the main case the infant uses 
tiie plea of infancy not as a shield but as a sword, not to protect 
himself but to defraud his vendor. 

While there are many cases in New Jersey regarding infants' con- 
tracts, none present a situation such as we have in this case. In 
most of the cases the infants were the defendants, and set up the 
plea in order to avoid the action.^ Li the cases where the infants were 
plaintiffs, the facts showed that the infants were able to return the 

*Voorhees v. Wait, 15 N. J. Law 343; Patcrson v. Lippincott, 47 N. J. 
Law 457 

•Fittsv. Hall, 9 N. H. 441. 

•Pemberton Bldg. & Loan Association v, Adams, 53 N. J. Eq. 258. 

*Rice V. Butler, 160 N. Y. 578, 55 N. E. 275, 73 Am. St. Rep. 703; 

Johnson v. Northwestern Mut. Life Ins. Co., 59 N. W. 992, 45 Am. St. 

^Voorhces v. Wait, 15 N. J. Law 343; Paterson v. Lippmcott, 47 N. J. 
Law 457. 
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goods just as they were received and having put the vendor in statu quo, 
were permitted to recover back the amount of the purchase price.® 

There are a number of cases holding that an infant can recover 
back the purchase price even though he be unable to put his vendor 
in statu quo,'' But the better line of cases hold that where the infant 
has used or consumed the consideration or enjoyed the benefits 
thereof, he may not maintain against the defendant in an action to 
recover back, unless he places the defendant in statu quo,^ 

The case of Johnson v. North Western Mut. Life Insurance, above 
referred to is the leading case on this question of infant's contracts. 
The Court goes into the matter thoroughly and sustains its judgm^it 
by a number of cases, and points out that it is not illegal for infants 
to make contracts, but that the law in order that infants may not 
be taken advantage of, gives to the infant as a shield, the plea of 
infancy. It also points out that where the infant has disposed of the 
goods and has received the benefits of same, he should not be permitted 
to take advantage of his vendor. Take the case of a girl about eighteen 
years of age who buys candy. After she had paid for the candy, taken 
it away and eaten it, under the ruling in the Taplitzky case, she could 
go back to the store and demand that her money be returned. Instead 
of the strong hand of the Law protecting the infant, under the Taplitzky 
case, it really smoothes the way for those who are unscrupulous to de- 
fraud the public under the guise of infancy. 

B. D. 

Landlord and Tenant — ^DEPEcmvE Premises. — In a suit brought by a 
tenant who was injured through the falling of a ceiling caused by 
water leaking through the roof, it was held that the landlord was liable 
for the injury. Levy v. Perry 94 Atl. 569. 

There is no common law or statutory duty on a lessor to keep 
demised premises in repair, neither does he impliedly warrant that 
they are tenantable. Lyon v. Buerman 70 N. J. L. 620; 57 Atl. 1009; 
Heintze v. Bentley 34 N. J. L. 662; Wooley v, Osborne 39 K J. L. 64. 
It necessarily follows that he is not liable for injuries siistained by the 
tenant, his family, employees or guests, by reason of a failure to keep 
them in good condition. Siggins v. McGill 72 N". J. L. 265; 62 Atl. 
411; Sheets v. Seldon 7 WaU. (U. S.) 416; O'Brien v. Capwell 69 
Barb. (N". Y.) 497. The reason for the rule is, that inasmuch as the 
possession of the premises has left the landlord, and because the tenant 
has full control thereof, the latter has absolute authority over them 
and he is responsible for their ruinous state. Sebott v. Harvey 105 
Pa. St. 222; Mayer v. Carlies 2 Sandf. (N. Y.) 301. Where portions 
of the premises are leased to separate and independent tenants and 
parts thereof remain actually or constructively in the possession of the 
landlord, as stairways, hallways, passageways, etc., lien he is liable 
for failure to keep those portions in his control in repair, because of 
which an injury results. Harrison v. Jelley 175 Mass. 292; Looney v. 
McLean 129 Mass. 33 ; Peil v. Keinhardt 127 N. Y. 381, 27 N. E. 1007; 12 

•Jaques v. Coffin, 17 N. J. Law J. 304. 

^Nielson v. International Textbook Co., 75 Atl. 330; Bradford v. French, 
110 Mass. 365; Gaffney v. Hayden, 110 Mass. 137. 

•Rice V, Butler, 160 N. Y. 578; Bartholomew v, Finnemore, 17 Barb. 
428; Stack v, Cavanaugh, 67 N. H. 149, 30 Atl. 350; Johnson v. Life Ins. 
Co. supra; VoL 2 Kents Com. page 240. 
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L. R A. 843; Gleason v, Boehm 58 N. J. L. 475, 34 Atl. 886, 82 L. R A. 
645. This duty and responsibility is all the greater to a visitor or 
guest of the tenant for the reason that he has not the same means of 
obtaining knowledge of the defect. Fisher v. Jansen 128 Del. 549, 
21 K E. 598; Clyne v. Holmes 61 N. J. L. 358, 39 Atl. 767; which 
might, if met with by the acquiescence of the tenant, deem such tenant 
guilty of contributory negligence and bar recovery. Vorrath v. Burke 
68 N. J. L. 158; 42 Atl. 838. In any event, to hold the landlord, notice 
to or knowledge by him must be shown. Henkel v. Murr 31 Hun 
(N. Y.) 28; Stapenhorst v. Am. Mfg. Co. 15 Abb. Pr. N. S. (N. Y.) 
355; Vorrath v. Burke supra. Where the lessor lives in the premises, 
knowledge is presumed. Guntham v. Casdeburg 49 Ga. 272. 

Cases generally have not extended constructive control of a land- 
lord beyond stairs, hallways and passageways of apartment houses. 
Siggins v. McGill supra; Gillivan v. Reilly 50 N. J. L. 26, 11 Atl. 
481. Actual control may be shown. Gilland v. Maynes 216 Mass. 581 ; 
Glickauf v, Maurer 75 111. 289. A roof has been held to be under the 
constructive control of the landlord. Guntham v. Castleburg supra; 
Contra Kjnieger v. Ferrant 29 Minn. 385. Parties may, of course, ex- 
pressly stipulate what portions shall be under their respective control. 
Hazlip 17. Rosenberg 63 Ark. 430; Marley v. Wheelwright 172 Mass. 530. 

£• A. S. 

Marriage — Annulment — ^Fraud. — Complainant and defendant were 
married. After marriage defendant confessed that there was heredi- 
tary insanity in his family. Defendant is now hopelessly and in- 
curably insane. Complainant sued for annulment on the ground that 
at the time of marriage, defendant knew he was afflicted with a taint 
of hereditary insanity, and with that knowledge stealthfully concealed 
the fact from complainant. Held, that such concealment is no groiind 
for annulment, for fraud, the taint not being transmissible to the wife. 
Allen vs. Allen, 95 Atl., 363. 

Equity has inherent jurisdiction to annul voidable marriages for 
fraud. The fraud, however, must relate to the essentials of the mar- 
riage relation. Carris vs. Carris, 24 N". J. E., 516. In New Jersey 
fraud goes to the propagation of children, and then only in so far as 
the fraud involves the ability to propagate (such as fraudulent con- 
cealment of pregnancy by the wife). Carris vs. Carris, supra. Mis- 
representation as to freedom from disease although communicable 
and transmissible to offspring falls within the line of false representa- 
tion as to family, fortune, etc., and does not in this regard affect the 
essentials of the marriage relation. Crane vs. Crane, 62 N. J. E., 49 
Atl., 734. In other states, however, broader views are taken. New 
York holds that concealment of a venereal disease is sufficient ground 
for annulment inasmuch as the presence of such a disease is not only 
liable to cause contagion in the marital association, but is also fraught 
with danger to the offspring. Svenson vs. Svenson, 178 N. Y., 54, 70 
N. E., 120. Furthermore, a person so afflicted will be relieved of the 
imdertaking because of danger of affliction to wife and offspring. 
Sh^ckleford vs. Hamilton, 13 Ky., 80, 19 S. W., 5. Nor have the courts 
been limited in their decrees to cases in which venereal diseases alone 
were found. Annulment has been granted for concealment of tuber- 
culosis because of possible evil consequences to offspring. Sobel vs. 
Sobel, 160 N. Y. Supp., 248, 88 Misc., 77, One afflicted with pernicious 
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aenemia was permitted to avoid an agreement to marry on the ground 
that consummation would jeopardize the life of the party. The New 
Jersey legislature has enacted that no license to marry shidl issue when 
either of the contracting parties is an imbecile, epileptic or of unsound 
mind. Comp. Stat., 3218, Sec. 3. No one of the afflictions named in 
this Statute is infectious and no one is positively, though each one is 
possibly, transmissible to offspring. As Equity has "inherent jurisdic- 
tion" over matters of this nature, is not our Court of Chancery in a 
position, in view of the authorities from other states, cited above, and 
the stand the New Jersey Legislature has taken, to advance a step and 
hold that concealment of disease like hereditary insanity as in the 
principal case, which might be communicated to the offspring, affects 
the '^essentials of the marriage relation?" 

H. L. C. S. 

War— Effect on Existing Contracts. — One of the defendants a Oerman 
Co. entered into a contract with the plaintiff a French Co. before 
the commencement of hostilities between their resx>ective countries, 
by which the German Co. agreed to sell to the plaintiff together with 
certain rights, land situate at Tuckerton, N. J. upon which a wire- 
less station had been constructed. This bill was ^ed by the French 
Co. to compel specific performance of the contract. The Oerman 
Co. defended on the grounds; 1st. That the Tuckerton station can 
commimicate only with the Prussian station at Eilwese and that to 
give the French Co. present possession would be to close it and prevent 
Oermany from communicating directly with the U. S. The Navy 
Dept. of the U. S. government, by act of Congress assimied control 
of the Tuckerton station and all tolls for messages are being collected 
and held in trust. It is obvious therefore that communication with 
Oermany would not be cut off. 2nd. That it would be unlawful ac- 
cording to the laws of their respective countries, for the subjects or 
citizens of Oermany or France to perform the decree if made. The 
court overruled defendants' plea of alien enemy and direct defendants 
not disclaiming to answer. Compagnie W. De Tel^raphie v, U. S. 
Service Corp. 95 Atl. 18. 

It seems to be a well settled rule of the law of nations even in the 
eyes of the belligerents themselves that contracts entered into before 
the beginning of hostilities, continue in force during the war and war 
in general only suspends. Mutual Benefit Life Ins. Co. v. Hillyard 
8 Vroom 444. Williams v. Paine 169 U. S. 66. Spencer v. Brower 32 
Texas 663. Seemes v. City F. Ins. Co. 13 Wall (U. S.) 168. Watts, 
Watts & Co. V. Unione Austriaca di Navigazione, 224 Fed. 199. That 
an alien enemy may be sued. Dorsey v. Kyle 30 Md. 612. De Jamette 
V, De Oiverville 66 Mo. 440. Masterdon v. Howard 18 Wall (U. S.) 
99. Cocks V. Izard 6 Fed. Cases No. 2934. That an alien enemy may 
defend McVeigh v. U. S. 11 Wall (U. S.) 267. Buss v. Mitchell 11 
Fla. 80. Seymour v, Bailey 66 HI. 288. The right of an alien enemy 
to sue a friendly citizen in the courts of the latter's coimtry is sus- 
pended during the war. Kershaw v. Kelsey 100 Mass. 661. Brooke v. 
Filer 36 Ind. 402. Jackson v. Decker 11 Johns 418. Mumford 17 Fed. 
cases No. 9,918. The neutral nation is the friend of both belligerents 
and comity requires that the doors of its courts be open, if their sub- 
jects have wrongs to be righted. Under the N. J. Statutes, aliens have 
the same right to acquire, hold, and dispose of land as citizens have. 



Digitized by 



Google 



NOTES 185 

and to give effect to this right they must have the same remedies. 
Concerning as the above cases does, the title to land situate in New 
Jersey, it gives the N. J. courts almost exclusive jurisdiction. Bullock 
V. Bullock 52 Eq. 561. Since the laws passed by the German and 
French governments can have no extraterritorial operation and the 
N. J. courts have jurisdiction over land within its borders, the above 
case seems in accord with sound reasoning and the authorities. 

J. M., Jr. 

Workmen's Compensation Actv-Injuries to Servant — ^Refusal to 
Undergo Surgical Operation — ^Right to Further Compensation. — ^In 
McNally v. Hudson & Manhattan R. Co., 87 K J. L. 455, 96 Atl. Rep. 
122 (Supreme Court), Kalisch, J., held that where a worlnnan is in- 
jured in the course of his employment, whereby a femoral hernia 
developed, he was entitled to compensation for permanent disability, 
even through it were proved that the affliction could be cured by an 
operation, and that such operation was a common and invariably suc- 
cessful one; and that the injured employee could not be compelled to 
submit to any operation in which there was the slightest risk of life. 
The general rule is, that where an employee has been injured and his 
disability is i)ermanent if allowed to remain as it is, he can be com- 
pelled to undergo an operation or take such treatment as would prob- 
ably eflFect a cure, or in default thereof he will receive compensation 
only for such time as it would take for the disability to disappear had 
the operation been successfully performed. Higgs-Hill, Ltd. v. Uni- 
cime, 1 K. B. (1909) 676; Wamacken v. Moreland & Son, Ltd., 1 K B. 
(1909) 184; Donnelly v. Baird & Co. Ltd., 46 Scotch L. R 394. This 
applies, however, only when the request is reasonable, for if a man 
refuse to undergo a simple operation, his incapacity must be attributed 
to his refusal to avail himself of a reasonable remedy and not to the 
original accident, and therefore he is no longer entitled to further 
compensation. Anderson t;. Baird & Co., 40 Scotch L. R. 263 ; Sweeney 
V. Pumpherston Oil Co., 6 F. 972; 40 Scotch L. R. 721. If the refusal 
to allow remedial treatment is reasonable, there could be no justice in 
compelling the employee to submit to it, or by his just and fair refusal 
terminate or diminish his payments. Rothwell v, Davies, 19 Times 
L. R. 423. There should be no termination unless incapacity has ceased 
or would have ceased if the employee had acted reasonably. Marshall 
V. Orient Steam N. Co., 1 K. B. (1910) 79. When there is a difference 
of opinion among the medical men as to whether or not a proposed 
operation can be safely performed, and the workman's own physician 
advises against it, a refusal is reasonable. Tutton v. Owners of Steam- 
ship Majestic, 2 K. B. (1909) 64. Or one made when the employee is 
to be subjected to unusual risk or danger arising from the proposed 
operation. Floocher v. Fidelity & D. Co., 108 N. E. 1032. No case is 
to be found that holds that a refusal to submit to treatment accom- 
panied by any risk of life, however small, is unreasonable. Donnelly 
t. Baird, supra; McNally v. Hudson & Manhattan R. Co., supra. 

S. B. F. 

Workmen's Compensation Aot—Injury to Servant. — ^Defendant a 
plumber, sent plaintiff's decedent who was in his employ, to his shop 
to procure some plumbing fittings which were needed on a job on 
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which both he and the plaintifPs decedent were working. The decedent 
in procuring the articles, slipped and fell while dodging a playful 
attack of a fellow employe. The injuries sustained from tHs fall 
caused his death. This action is brought to recover damages for the 
injury by virtue of the Employer's Liability Act of 1911. Defense was 
that the injury did not arise out of the employment within the 
meaning of the Act. Meld, that while an accident happening under 
these circmnstances, may arise in the course of it, it cannot be said 
to arise out of the employment. Hulley v. Moosebrugger, 95 Atl. 
Eep. 1007. 

At common law under what is termed the fellow servant's rule, 
a master was not liable for injuries to a servant due to the negligence 
of another servant, on the ground that the servant assumed that risk. 
The master, however, would be liable to his servant, if he was negli- 
gent in employing the fellow servant, or retained him after he knew, 
or ought to have known, that the fellow servant was incomx)etent. 
This rule, however, was changed by the Workmen's Compensation 
Act of 1911. P. L. 1911 pg. 135. Under this statute the master 
assumes all risks reasonably incidental to, or arising out of, the em- 
ployment. As the language of the British Workmen's Compe^^ation 
Act with reference to an accident arising out of and in the course 
of employment is identical with that of the New Jersey Act, cases in 
that jurisdiction construing that language will be useful in con- 
struing the same language in our own act. Bryant v. Fissell, 84 
N. J. L. 72, 86 Atl. 458. Currier & Bate, Cases on Torts 157. In 
the case of Armitage v, Lancashire & Yorkshire By. Co. 2 K. B. 
(1902) 178 where a number of boys were employed together and one 
pushed another into a pit "just for a lark" and the latter becoming 
angry, threw a piece of iron at the former, the iron striking a third 
boy who was standing by engaged in his work, it was held that the 
injury did not arise "out of the employment". Again in the case of 
Fitzgerald v. W. G. Clarke and Son, 2 K. B. (1900) 796 where two 
worlanen employed upon a wharf attached a hook and chain from a 
hoist, to the clothing of another workman as a practical joke, with 
the result that the claimant was hoisted up some fifty feet, when he 
fell and broke his thigh; it was held by the English Court that the 
accident did not arise "out of the employment". The above case 
seems to be in accord with the authorities. 

J. M., Jr. 
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COTJNSELOKS. 
February Term^ 1916. 



1. Of whom does the Court of Pardons consist, and what vote is 
necessary to grant a pardon? 

2. The Legislature passed a law authorizing the destruction of 
buildings in cities to prevent the spread of fire. The city of M, under 
this law, destroyed A's building and declined to pay him. Can he 
recover? 

3. Defendant^ claiming wild unenclosed land, entered and con- 
structed stakes and built a small stable. He also cut and hauled away 
timber. Holder of record title filed a bill to quiet title, setting up the 
title and alleging that he had paid the taxes for ten years past. Should 
he succeed? 

4. A warehouseman gave a receipt to his bailor stating that the 
goods received would be delivered to bearer or to the order of any person 
named in such receipt, and also stated that the receipt was non-nego- 
tiable. A purchaser of the receipt for value demanded the goods, and, 
on refusal to surrender, sued. Should he succeed? 

6. A conveyed to his wife, through a third party, to secure her for 
money of her separate estate used by him. This conveyance was at- 
tacked by A's creditors, who asked that it be set aside. Should they 
prevail? 

6. A seller broke his contract to deliver specific goods to B, and 
claimed the right to retain the goods and answer in damages, if any 
should be foimd against him. Can B compel delivery? 

7. A note was given by X, payable in four months with the usual 
conditions, to Y, who, in consideration thereof, conveyed to X a tract 
of land with the usual covenants of seizin and warranty. The title of 
the land was found to be in another. Y contended that X must pay the 
note and sue him on the covenant of warranty. Was this correct? 

8. An infant hired a horse for riding, but not for jumiping. He 
then loaned it to a friend, who killed it in jumping, a. Was the in- 
fant liable? h. If so, why? 

9. A special partner in the firm of A & B desired to sell his interest. 
Can he do so without rendering the partnership general? If so, how? 

10. A gave his agent written authority to assign, satisfy or dis* 
charge all mortgages made to him. The agent assigned to B a mort- 
gage of $10,000, declaring that the assignment was for the benefit of 
A, and applied the money to his own use. Was the assignment valid, 
B having no knowledge of the fraud? 

11. A made a note payable to B as accommodation maker. B en- 
dorsed it to C for value, telling him at the time that A so made it. In 
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a stiit by C against A and B, the former alleged^ as a defense, this 
knowledge on the part of C. Was the defense available! 

12. A testator having drawn his will, took it to two friends familiar 
with his signature, and showing it to them sai<i "This is my will, do 
you recognize the signature as minef' Upon their answering in the 
afltenative, he asked them to sign it as witnesses, which they did. Is 
this sufficient to ^ow that the testator acknowledged his signature to 
such witnesses? 

13. The administrator of a will was removed by the Orphans' Court. 
It was afterwards discovered that he did not pay to his successor all 
of the moneys due the estate, and his sureties were sued for the same. 
Their defense was that they were released from all obligation by the 
removal of the administrator. Was such defense available t 

14. A testator by his will directed that his interest in a sawmill be 
sold and the money paid over to his wife for her use. It was insisted 
that she had the use of this money for life only. Was such contention 
correct! 

15. A conveyed to his wife certain lands for the purpose of escaping 
the payment of a contemplated judgment. In a suit by the husband 
to compel a re-conveyance, the above fact clearly appeared. Should the 
husband succeed in his suit! 

16. A husband purchased lands and took title thereto in his own 
name, but iised his wife's money to pay the purchase price. They had 
two children, who, after the wife's death, intestate, compelled the father 
to convey ^e lands to them. Was he entitled to any estate in 
said lands! 

17. W permitted F to use his, Ws, property in a way that was in- 
jurious to GPs land. Against whom has Q a right of action for this 
injury! 

18. O, the owner of a carriage, hired horses of a livery man to draw 
it for a day. The livery man furnished the driver, who was paid by O. 
Through the negligence of this driver an injury was done to R, who 
sued O for tiie cUtmage done. Is O liable! 

19. An owner built a chimney upon his premises and then leased 
the premises. The tenant built a &re in the chimney, from the smoke 
of which a third person was injured in his occupation of adjoining 
premises. He sued the owner to recover damages. Should he succeed? 

20. What, according to Blackstone, is barretry! 

21. A married woman, with her husband, executed a written con- 
contract, in due form, to convey her land, but did not acknowledge the 
execution. May the purchaser enforce the contract by suit for specific 
performance! 

22. A (K>rporation had $100,000 capitaL At the close of its first 
year it had made no net earnings, but a majority of the directors, 
knowing that fact, distributed $4,000 in dividends. One director dis- 
sented in the minutes. Did they incur any liabilil^ by distributing 
the dividends! 

28. A agreed, orally, to convey his land to B, but afterwards re- 
fused to do so. B sued for specific performance. The answer admitted 
making the contract, but did not set up the want of a writing as a 
defense. Should complainant succeed! 
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24. In a suit against an executor to recover a loan to his testator^ 
defendant testified, in his own behalf, to certain statements by testator. 
Plaintiff then, over objection, testified to all the circumstances of the 
loan. Was the objection well taken? 

25. A landlord and his tenant joined in an action against a railway 
company for negligently burning a bam on the leased premises. De- 
fendant objected, on the groimd of misjoinder of causes of action. 
Was the objection well taken ? 

26. An answer to a complaint on a note of land, alleged as one de- 
fense that defendant had paid one-half the debt and that plaintiff had 
executed a release for the other half. Point out the defect in this 
pleading. 

27. In a suit under the Attachment Act, judgment for $500 was 
rendered against a nonresident defendant, who was not served with 
process and did not appear. The property attached was not sufficient 
to pay the judgment. Can the judgment be enforced against the de- 
fendajit as to ti^e balance due on it! 

28. To a foreclosure bill defendant desired to have the mortgage 
reformed, on the ground that, by mutual mistake, it was made for a 
shorter time than the parties had agreed upon, and that period had not 
expired. By what form of pleading should he present these facts? 

29. A decree pro confeaso was entered for want of an answer. De- 
fendant appealed, and complainant moved to dismiss the appeal on the 
groimd that no appeal will lie from such a decree. Was he correct in 
his contention? 

30. In a suit for specific performance a decree was made directing 
defendant to convey the land to complainant. Defendant refused to 
obey. Were any steps necessary to be taken to enforce the decree in 
order to vest title to the land in complainant ? 



ATTORNEYS. 



February Term, 1916. 



1. The Legislature passed an act dividing the several counties into 
assembly districts, and providing for the election of assemblymen by 
districts. Is this act constitutional? 

2. John Doe sued Brown in ejectment. It was proved at the trial 
that the title to the land was in a third party, although Doe had had 
possession for fifteen years prior to Brown's entry, and that Brown had 
been in possession four years, having wrongfully deprived Doe of pos- 
session. Who should succeed? 

3. A died, leaving his farm to his three sons as tenants in common 
during their natural lives, and after the death of either of them his 
share to go to his lawful issue, or if no lawful issue, then to tiie sur- 
vivors. The eldest son brought a suit in partition. Should he succeed! 
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4. An instniment in the form of a lease transferred personal prop- 
erty for a fixed term reserving a rent, with a provision for the return 
of the property at the end of the term, or sooner upon tiie failure to 
comply with provisions contained therein. Not having heen recorded, 
was it void as against judgment creditors of the lessor without notice ? 

5. A levy was made by an execution creditor upon goods sold in 
bulk by a debtor in the hands of a purchaser. The levy was made f our 
months after the sale. Can the validity of the sale be thus attacked? 

6. A sold goods to B by sample as well as by description. The bulk 
of the goods corresponded to the sample but not to the description. B 
refused to receive and pay for the goods. Can he be compelled to ? 

7. A paid to B part of a debt in discharge of the whole debt, and it 
was so imderstood by both. Afterward B sued to recover the balance. 
Should he succeed ? 

8. Sharpe let a carriage to A for five years at a yearly rent, under- 
taking to paint it every year and repair it. Eobson was a partner of 
Sharpe, but A contracted with Sharpe alone. After three years Sharpe 
retired from business, and A was informed that Eobson would there- 
after do the painting and repairs and would receive the rent. A re- 
fused to pay. Could he be compelled by law so to do ? 

9. X, a special partner in the firm of A & B, died. How must a suit 
be brought by the firm after such a death for a debt contracted prior 
to such death? 

10. A entered into an agreement with an insurance company to act 
as its agent for five years, and to transact no other business except for 
the company. In consideration for which he was to receive a fixed 
salary and also a commission on all business. The company went out 
of business three years afterwards. Has he a remedy for loss of com- 
missions after the cessation of business ? 

11. A made a promissory note payable to the order to B. No place 
of payment was specified, and the address of A was not given in the 
note. Where was it payable? 

12. An attestation clause of a will recited that it was signed^ sealed, 
published and declared by the testator in the presence of the witnesses, 
and they, at testator's request, in his presence and the presence of each 
other, subscribed their names as witnesses. Was the attestation clause 
sufficient % 

13. A will conferred upon a person the powers and imposed the 
duties of an executor, but did not name him as executor. Had he the 
right to perform the duties of an executor? 

14. V left a will, in which he provided as follows : "The remainder 
of my money is to go to my niece E, and at her death to her children." 
E claimed that she was entitled to this money absolutely. Did she take 
it absolutely or did she take only a life estate? 

15. F brought a suit for the specific performance to convey land 
valued at less tiian $50, alleging that the land was so situate with regard 
to complainant's other property as to render it peculiarly valuable to 
him. As a defense it was alleged that the matter was beneath the 
dignity of the court Should this defense prevail? 

16. A husband purchased lands and took title thereto in his own 
ziame, but used his wife's money to pay the purchase price. After the 
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wife's death her children brought suit to compel the husband to con- 
vey the property to them. Should they succeed? 

17. A railroad company contracted with Y to construct for said 
company a viaduct, reserving the right of appointing a man to oversee 
the work and of dismissing incompetent men. An employee of Y, 
through n^ligence, injured a third person, who sued the railway com- 
pany for the injury. Was it liable? 

18. A railroad company delayed the transportation of goods de- 
livered to it as a common carrier. It then transi>orted them safely to 
their destination, where they were injured by a flood while awaiting 
the coming of the consignee, who had been notified of their arrival, 
but delayed to take them away. The plaintiff claimed that the injury 
was caused by reason of the delay in transportation, and sued the rail- 
road company for damages. Was the company liable? 

19. B made certain remarks to C, no others being present, about D 
which were slanderous. C repeated these remarks to E as having been 
said by B. D, becoming acquainted with the remarks, sued B in an 
action of slander. Should he recover? 

20. Define the crime of manslaughter. 

21. A husband borrowed money from his wife and gave her his de- 
mand promissory note, in due form, for the loan. In what court, and 
by what kind of action, has the wife a remedy? 

22. A business corporation consisted of five stockholders, of whom 
three formed the Board of Directors. A and B, owning nine-tenths of 
the stock, together with one of the directors, who was also president, 
made a mortgage in the name of the corporation upon its property to 
secure its debt The other two directors knew nothing of the trans- 
action. Was the mortgage valid? 

23. In the trial of an indictment for biu^lary, the State, in proof of 
the identity of the defendant, offered the dymg declaration of the .owner 
of the house which defendant had entered. The owner, on his death- 
bed, had identified the defendant. Was the evidence admissible over 
objection? 

24. For the purpose of impeaching the credibility of a witness, he 
was asked, on cross-examination, whether he had been indicted for 
perjury. Should the question be allowed over objection? 

25. A obtained judgment against EEart for $500, money loaned. At 
the time the suit was begun Hart held the demand note of A for $100, 
which, however, he did not set off in that action. After judgment Hart 
brought suit against A on the note. Should he succeed? 

26. An endorsee sued the endorser of a note. The complaint alleged, 
in due form, presentm^it, dishonor and notica The answer did not 
deny these averments, but alleged payment. At the trial plaintiff of- 
fer^ no proof of these averments, and defendant moved for nonsuit on 
that groimd. Should the motion be granted? 

27. Defendant believed that a verdict rendered against him in the 
Supreme Court was excessive, and that the trial judge erred in the 
charge. By what procedure may he present these questions for review? 

28. A bill in equity to foreclose a mortgage alleged that no interest 
had been paid on the mortgage debt. The answer did not deny that 
averment, but alleged fraud as the sole defense. May defenduit, at 
the hearing, show that interest had been paid? 
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29. After the final decree had been filed in an equity case the de- 
feated party discovered new evidence sufficient to have changed the 
result, if it had be^i presented to the court before decree. By what 
procedure may be avail himself of it? 

30. What is the first step to be taken in order to appeal from a de- 
cree in equity? 



COUNSELOKS. 



June Term, 1916. 



1. John Doe, a member of the Legislature, was arrested on a capias 
while returning to his home from a session. Was the arrest legal ? 

2. A's wife eloped with X, and lived in adultery with him. On A's 
death was his wife entitled to dower ? 

3. What is meant by coparcenary? Give an example. 

4. On the sale of mortgaged premises, the mortgagor being dead» 
there was a surplus. To whom should this be paid? 

5. A, the bailee of goods, was notified by X that they belonged to 
X, and, in spite of the bailor's protest, surrendered them to X. Whom 
should bailor sue to raise the question of title, and on whom is the 
burden of proof? 

6. A purchaser in New York knew of an advance in the price of 
copper in Europe. His agent in Boston did not. A seller asked the 
agent if there had been any advance. The agent replied, **None that I 
kaow of .'* A sale was thereupon made at the New York price. The 
seller refused to deliver the goods on the groimd of misrepresentation. 
Is he justified in his refusal ? 

7. The owner of horses determined to sell them by lottery. A, at 
the drawing, was supposed to have won them, and drove them home. 
It was later foimd that B had won the horses. The owner sued A to 
recover possession of the horses. Should he succeed? 

8. A entered into a contract with the city of M., and performed 
work thereunder to the amoimt of $5,000, but before completion the 
contract was set aside for irregularity in its award. Could A recover 
from the city for work done b^ore the contract was set aside? 

9. A and B were partners in the ice business. A bought out B's 
interest, and B agreed not to engage, for the space of three years, in 
the ice business in the territory covered by the former partnerahip. Is 
such a contract valid? 

10. A was authorized by B to purchase for him a piece of property 
at a price not to exceed $4,600. A secured the property for $3,600, 
taking title in his own name. He then transferred it to B for $4,000, 
B not knowing the price at which A had bought. Can B recover the 
difference in price? 

11. A, the payee of a note, did not write his endorsement upon the 
note, but upon a piece of paper attached thereto. In a suit upon the 
note, by the holder, is such endorsement vidid? 
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12. A made a bequest to T, ^when he arrives at the age of twenty- 
one years, to him and his heirs forever." T died before he arrived at 
the age of twenty-one years. At his death do his heirs take the estate! 

13. A, as administrator of B, procured a rule making absolute an 
order to bar creditors. After the rule was obtained C presented a 
claim to the administrator which he would not allow, although he had 
sufficient assets to pay it after payment of all other claims. Is this 
claim admissible! 

14. A filed a bill for discovery, alleging that he was informed and 
believed that B had done certain things which, if true, would entitle 
A to relief. B demurred to the bill as insufficient. Was the demurrer 
good? 

15. A, with the connivance of B, fraudulently obtained from 
a large sum of mon^, the true amount being unknown to B. It was 
agreed that they shoidd divide the fund. A then refused to tell B 
how much he had received or to divide the same with B. The latter 
filed a bill for an accounting and for a division. Should B succeed? 

16. A convoyed to his son, B, without consideration, certain lands. 
The father reserved possession and control thereof by an oral agree- 
ment. After A's death B contended that the conveyance constituted a 
gift inter vivos. Was this contention correct? 

17. An attorney purchased from a client a piece of property at a 
price agreed upon. The attorney at the time knew that he covld sell 
the same at a much larger price, and immediately did so. The client, 
learning of this, sued the attorney for the difference. Should he 
recover? 

18. A was riding in the automobile of B when a collision occurred 
with a railroad train, by reason of which A was injured. B, who was 
driving the automobile, was guilty of contributory negligence. In an 
action by A against the railroad company, was he chargeable with 
the contributory negligence of B ? 

19. A permitted B to come upon his land and create a nuisance, 
by reason whereof C, who came upon the land by invitation of A, 
was injured. May he hold A liable in an action for damages ? 

20. A was indicted for the crime of larceny. The evidence showed 
that he went upon the lands of B and took from a tree a basket of 
apples. Under this evidence was he guilty of the ofPense charged? 

21. A will devised to X a house. The devisee was an infant whose 
father was living. May the father make a valid lease during the 
infancy of X? 

22. A corporation of New Jersey, being insolvent, conveyed for full 
value certain land to a creditor who knew of the insolvency. Is the 
conveyance good against a receiver who was afterwards appointed by 
the Court of Chancery? 

23. Upon an issue denying a judgment in Supreme Court, plaintiff 
offered in evidence the record of the judgment. The record did not 
show that any process had issued against defendant, or how jurisdic- 
tion of his person had been obtained. Defendant moved for nonsuit 
Should it be granted? 

24. The fact in issue being whether a private corporation had 
authorized the execution of a certain contract, a copy from the minutes 
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of the directors' meeting, certified by the secretary as having been 
adopted, was offered in evidence to prove that fact. It was objected to. 
Should it be admitted? 

25. A complaint, in an action at law, sought to charge A and B^ 
as partners, upon a verbal contract made by one of them. The com- 
plaint did not, in express terms, allege a partnership; but stated that 
A and B carried on business together in the name of one of them and 
that they jointly contributed aU the capital and shared jointly in the 
losses and profits. On what ground (if at all) is this complaint 
defective? 

26. A complaint, in due form, alleged that defendant promised 
to pay plaintiff $1,000 at a certain time, but stated no consideration. 
How may defendant take advantage of this defect? 

27. A writ of attachment was issued against the lands of defendant 
(as a nonresident) whose usual place of abode was in New Jersey, 
where summons could have been legally served upon him. How should 
defendant proceed to get rid of the attachment? 

28. A claimed that he held a mortgage (on which nothing had 
been paid in fifteen years), and that it covered the residence of B and 
was still a valid lien thereon. He brought no proceeding to enforce 
his claim. B denied its validity. How (if at all) may B have the 
validity of the alleged lien determined? 

29. A brought suit in equity to establish a vendor's lien and to 
recover the balance of the purchase money. The bill prayed (1) that 
his lien be established upon the land and (2) that the defendant be 
decreed to pay the balance of the price for which the lien was claimed. 
Defendant was a nonresident and an order of publication was duly 
published and served upon him out of the State. He did not appear 
in the suit. Should either or both of the prayers of the bill be granted? 

30. In an ordinary case of neglect by an executor to file his account, 
should proceedings to compel him to account be brought in the Orphans' 
Court or in the Court of Chancery? 



ATTOENEYS. 



June Term, 1915. 



1. The Senate instituted impeachment proceedings against the Gov- 
ernor, and notified him to appear and make answer. Was the action 
legal? 

2. A purchased a farm and gave a mortgage to the seller for a por- 
tion of the consideration. His wife did not sign the mortgage. Later 
the wife claimed an inchoate right of dower. Was she entitled to it? 

3. A left his coimtry place to his widow for life and at her death 
to his cousin. Behind the house was a fine grove of oaks. On another 
portion was a growth of willows which A had been accustomed to cut 



Digitized by 



Google 



NEW JERSEY BAR EXAMINATIONS 195 

and sell from time to time. His widow continued to do this and also 
contracted to have the oaks cut and sold as timber. The cousin sued 
to prevent her doing either. Should he succeed? 

4. A (unmarried) died intestate, leaving as next of kin an uncle 
and the children of a deceased aimt. How G^ould the personal property 
be distributed? 

5. A left with B two automobiles for storage. B, on A's order, re- 
paired one, and when A failed to pay for the repairs insisted on retain- 
ing both machines. Can A compel their return? 

6. In making a contract the seller made fraudulent representations 
and warranted their truth. Can the buyer avoid the sale, or must 
he sue on the warranty? 

7. A common carrier contracted with the X Company to transport 
the coimpany's goods. In an action for damages for negligence the 
carrier alleged that the corporation had not lawfully obtained the 
goods. Was the defense good? 

8. A station agent, through an error, quoted a lower freight rate 
to a shipper than the real rate. A contaract to ship and transport at 
the quoted rate was made. Can the contract be rescinded by the 
carrier? 

9. John Doe retired from the firm of Dpe & Boe but failed to give 
any notice. Eoe continued the business under the old name. X gave 
credit to the firm, and when it failed, sought to hold Doe. Could he 
do so? 

10. An agent was employed by his principal to purchase certain 
bonds at a certain price on a certain day. He was reliably informed 
that the next week they would be cheaper. He waited, but the bonds 
increased in value. Was the agent liable for the extra cost? 

11. A, at the request of B, signed a note as an accommodation 
maker. B endorsed the note to C for value, the latter having knowl- 
edge that A had so made the note. In a suit by C against A may C 
recover the amount of the note? 

12. A died on October 1st, 1914, and letters were granted to B on 
October 16th, 1914. On the 16th of February, 1915, C, a creditor of 
A, commenced suit against the administrator for a debt due from A. 
Can he maintain it? 

18. A, a debtor of B, was named in B's will as executor. Upon 
letters being granted to him is his debt extinguished? 

14. To avoid creditors, A made a bond and warrant (without con- 
sideration) to B, upon which a judgment was entered, execution issued 
and levy made. B subsequently refused to cancel the judgment and 
insisted upon its payment. A then filed a bill stating the above facts 
and praying for a cancellation of the judgment. Should he succeed? 

15. A, with his own money, but at the request of B, purchased 
certain lands. A year later, B tendered said purchase price to A, and 
requested a conveyance of said lands, which request A refused to 
comply with. B thereupon filed a bill in Chancery to compel said 
conveyance. Who should succeed? 

16. A filed a bill in Chancery against B to have her dower set off 
in lands of which her husband died seized. B demurred because of 
the jurisdiction at'law. Was the demurrer good? 
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17. A, a passenger upon a ferry, passed from the boat, by invitation 
of an employe, by a way which was used for animals and vehicles. 
There were two other ways exclusively for passengers. A runaway- 
horse injured A. Li a suit against the ferry company, a motion was 
made for a nonsuit on the groimd of contributory negligence. Should 
it prevail ? 

18. The owner of a building had provided a way for entering the 
same. But for years persons entering the building had done so by 
another and shorter way, with the acquiescence of the owner. The 
owner dug a hole in tlus shorter way and gave no warning thereof, 
so that a i)erson having an invitation from the owner to enter the 
building, and ignorant of the hole, fell into it and was injured. In 
an action to recover damages for the injury a motion was made for 
a nonsuit. Should it prevail? 

19. The plaintiflF set up a surveyor's instrument in the roadway 
of a public street and left it without any one to look after it or warn 
persons of its presence. Defendant was not looking at the street, but 
was looking at some houses he was to repair and in so doing ran into 
and injured the instrument. In a suit for damages by the owner of 
the instrument, a motion was made to nonsuit the plaintiff for con- 
tributory negligence. Should it prevail? 

20. John Styles was indicted for keeping a disorderly house. The 
evidence showed one illegal sale of spirituous liquor upon a Sunday. 
Is he guilty of the offense charged? 

21. A married woman (Mrs. D) signed the following paper: 

'Tji consideration of Doe & Co. furnishing hardware to my husband 
in his business, I promise to pay for the same if he does not; and I 
hereby pledge my separate property as security for this undertaking." 

Doe & Co. having furnished hardware on the faith of that docu- 
ment 

(a) Is Mrs. D liable personally? 
(fe) Is her property liable? 

22. Certain persons organized a corporation in this State, the 
object of which was stated in the certificate of incorporation to be 
the dealing in n^otiable securities. But the incorporators had organ- 
ized the corporation for the purpose of carrying on a bucket shop'' 
business in which the corporation actually engaged. Are the incor- 
porators liable to indictment? 

23. Before beginning suit, plaintiff wrote defendant claiming $100 
as damages for an injury. Defendant, in his reply (written before 
suit) said : '1 think $100 is too much, but I am willing to pay you $50." 
Plaintiff offered these two letters in evidence in his action to recover 
damages for the injury. Are they admissible over objections? 

24. John Doe assigned to B a book account. B brought suit to 
recover the amount due on the account. Defendant offered in evidence 
statements made by Johin Doe (after he had assigned the accoimt) 
that there was nothing due thereon. Are the statements admissible 
over objections? 

25. In an action on a note by A and B jointly, A failed to answer, 
and final judgment, by default, was entered against him for the whole 
debt. B answered and, upon proper proceedings, raised the point that 
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only one final judgment oonld be entered in the action, and that the 
judgment against A extinguished the cause of action sued upon. Was 
the point well taken? 

26. A complaint alleged that A made the contract of sale upon 
which the action was brought. The answer made a general denial 
and stated other specific dd^enses. Plaintiff, at the trial, offered to 
prove that the contract was made by the agent A, for A's accoimt. 
It appeared that plaintiff knew that fact when the contract was made. 
Is the evidence admissible over objections? 

27. A had a just claim against the State of New Jersey for goods 
sold and delivered, for the use of the State, upon a contract made by 
its agent, in its name and by its authority. May A maintain an action 
against tiie State to recover upon this daim? 

28. A desired to foreclose in Chancery a mortgage upon land. The 
mortgagor had died intestate. A could not ascertain who were his 
lieirs. Whom should he make parties defendant? 

29. An assessment for special benefits was made by a Board of 
Assessors upon land of A for paving a street. The assessment was 
void because not made according to law. A brought suit in equity to 
have the assessment cancelled. Should he succeed ? 

30. A bill for injunction was verified by the oath of complainant 
whose affidavit stated onJy that he had read the bill and that the state- 
ments therein were true to the best of his knowledge, information and 
belief. There was no other affidavit. Is he entided to a temporary 
restraining order upon such an affidavit? 



COUNSELOKS. 



November Term, 1915. 



1. A subject matter in dispute was within the jurisdiction of the 
Orphans' Court. The decree entered in that court was removed to the 
Supreme Court by writ of error. Was this legal? 

2. F, in his will, used the following language : ''I want my children 
or their heirs to share and share alike in my estate." After the execu- 
tion of the will the testator acquired certain real estate. Does it 
pass under the provisions of the will? 

3. P sold to D the right to take the sand out of a pit for $500, and 
gave him a year to take it out. The agreement of sale was signed by 
P, but not by D. D did not take any of the sand, and P sued D for 
the contract price at the end of the year. Should he recover? 

4. F, in a course of dealing with G, had for several years purchased 
from him certain goods at a fixed price. F gave G an order for the 
fiame goods without either of them naming the price. After the goods 
had been delivered and used, G endeavor^ to recover from F a price 
in excess of that previously paid. Should he succeed in this ? 
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5. Jones hired a horse to Brown on Sunday for the purposes of 
Sunday driving. Jones injured the horse, and Brown sued him for 
damages. Jones defended the action on the ground that the hiring 
on a Sunday was in violation of the "Simday Act." Did this con- 
stitute a defense? 

6. A delivered certain goods to B, who, upon an examination, ac- 
cepted them. Afterwards, and upon further examination, he discovered 
certain defects which he should have seen upon the first examination, 
and refused to pay for them. In a suit by A for the purchase price, 
was this a good defense? 

7. S agreed in writing to sell to K for $1,500 the contents of his 
drug store, the price to be paid April 16th. On that date K tendered 
the money to S who refused to accept it, as, in the meantime, he had 
sold the contents to H, who had possession. K thereupon sued H in 
replevin for the contents. Should he succeed ? 

8. C was about to commence, in the Court of Chancery, a suit 
against B upon a claim there enforceable. B, in consideration of C's 
agreement not to commence the suit, agreed to pay the claim. Is such 
agreement enforceable at law ? 

9. A, as the agent of B, received from T certain moneys on a con- 
tract admittedly void and unenforceable. In a suit by B against A 
for these moneys, A set up the ill^ality of the contract. Was it a good 
defense? 

10. Two persons, father and son, signed receipts indiscriminately 
as ^'A. M. & Son," and spoke of their business as a common one. In 
fact, they were not partners. Can they be held as partners by third 
persons who believed that they were partners ? 

11. A, the first of two accommodation endorsers, endorsed a note 
on a verbal agreement by B, the second, whereby the latter for a con- 
sideration, promised A to indenmify him against loss thereon. A was 
obliged to pay, and sued B. B claimed there could be no recovery 
because of the Statute of Frauds. Who should prevail? 

12. B called in two friends as witnesses to his will. Both were 
present. B signed, the witnesses signed, and B then declared it to 
be his last will, and the witnesses declared they had signed at his 
request. Is the attestation good? 

13. A duly executed a will, but without an attestation clause. Both 
witnesses died before A. Afterwards he executed a codicil in due form. 
Can the will be admitted to probate? 

14. A purchased two separate tracts of land, but accepted a con- 
veyance of one only, he and his grantor supposing he had received both. 
Three years afterwards he found he had only one tract. Has he any 
remedy? If so, what? 

15. Goods of A were purchased by B on his fraudulent represen- 
tations, and B gave a chattel mortgage on these goods to C. A brought 
suit in Chancery to have the mortgage set aside. B demurred on the 
ground that at law, by a suit in replevin, the same issue could be raised. 
Should he be sustained ? 

16. A testator directed that his executors sell his real property as 
soon as possible after his death, invest it and pay the income to his 
two children for life with remainder over to another. The property 
was not sold for ten years. The executors then invested the proceeds 
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of sale and offered the legatees the income. The legatees claimed that 
th^ should have a sum from the proceeds equal to interest from the 
testator's death. Were they correct? 

17. A was the owner of a public park. An employee informed him 
that a woman of criminal character was sitting at a certain table. A 
went to the table and, in the presence of others, ordered the woman 
to leave, calling her a thief. He discovered he was mistaken, and 
apologized. Was he liable in an action? 

18. An agent was employed by a property owner to keep in repair 
certain buildings and the sidewalks in front of them. He began the 
improvement of the sidewalks, but left them in a dangerous condition, 
as a result of which A was seriously injured. Can A recover from 
the agent for this tort? 

19. A was, by contract, entitled to all articles to be manufactured 
by an incorporated company, he furnishing the raw materials. B, 
by trespass, stopped the machinery of the company, and it was unable 
to furnish the goods to A. A sued B in tort. Should he recover? 

20. A boy, 12 years old, was indicted for murder. Can he be con- 
victed legally? Give your reasons. 

21. A married couple were residents of this State, where they had 
lived together since marriage. The wife went into another State for 
the sole purpose of obtaining a divorce on the ground of her husband's 
liabitual drunkenness, and obtained it. Her husband received due 
notice of the suit by publication and mail, but did not appear in 
the suit. Is the divorce valid in New Jersey ? 

22. The officers of a corporation, by authority of the directors, en- 
dorsed, in the corporate name, a note for the accommodation of an 
allied corporation. The note was discounted by a bank on the faith 
of the endorsement, and with knowledge that it was endorsed for 
accommodation. May the bank recover upon the endorsement? 

23. A sued Doe and Boe, as partners, for goods sold upon the 
order of Doe. To prove the partnership and the debt, plaintiff offered 
in evidence a letter written by Doe in the firm name, acknowledging 
the debt. There was no other evidence of partnership. Was the letter 
admissible as against Boe? 

24. A father conveyed a farm called "Oakdale" to his son, under a 
verbal agreement that the son should hold it in trust to sell at the 
father's request and for his benefit. Afterwards, in a letter from Ibhe 
son to the father, the former wrote: "I took Oakdale in trust to sell 
it for you, but your conduct has been such that I feel discharged 
from my promise." In a suit to enforce the trust the son objected 
that there was no legal evidence of the trust. Was the objection well 
taken ? 

25. In a railroad accident, due to the negligence of employees of 
a railroad company, ten people were injured. All of them joined in 
one action against the railway company for the damages sustained 
by each. Defendant objected to the complaint upon the ground that 
each plaintiff had a separate cause of action, and should sue separately. 
Was the objection well taken? 

26. A died intestate owning land of the value of $5,000, and being 
indebted to B for $1,000. B brought suit against the heir of A, 
alleging, in due form, the foregoing facts. Defendant answered that 
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A's administrator had assets, in personal property, sufficient to pay the 
debt. Is the defense good? 

27. Plaintiff began an action on a promissory note before it 
matured. (1) How should defendant have availed himself of that 
defense under the old practice? (2) How should he avail himself of 
the defense under the present practice! 

28. A made his bond for $5,000 secured by a mortgage on land. 
The land was worth only $3,000. The bond and mortgage being due, 
how should the holder thereof proceed to recover the difference between 
the value of the land and the amount of the debt? 

29. A bill of complaint in equity failed to state an equitable cause 
of action. How should defendant avail himself of thia defect? 

80. Complainant filed exceptions to defendant's answer in an equity 
suit, on the ground that the answer was insufficient. Was this the 
proper practice? 



ATTORNEYS. 



November Term, 1915. 



1. Articles of impeachment were instituted against a judge of the 
Supreme Court. Pending the trial he insisted upon exercising his 
duties as judge. Had he the right to do so ? 

2. C made a verbal contract with D to sell him growing underwood 
upon his (C's) farm. Afterwards this underwood was levied upon as 
realty by E under an execution issued upon a judgment recovered 
against C. Which had priority? 

8. A died intestate owning lands in New Jersey. He had three 
children — ^B, C and D — ^two daughters and one son. B died intestate 
previous to the father, leaving a husband and two childrcoi. C died 
intestate subsequent to the father, leaving a husband and one child. 
D died intestate subsequent to the father, leaving a widow and one son. 
How does the land descend? 

4. B made a chattel mortgage to E, which was duly recorded. As 
to consideration, the affidavit merely stated that the true considera- 
tion was two hundred dollars. Will the mortgage have priority over 
a subsequent execution against B? 

5. Defendant hired of plaintiff a horse. It was in good condition 
when hired, but when returned was in such bad condition that it 
was useless. In a suit by plaintiff against defendant for the damage, 
he failed to show that defendant had injured the horse, and on this 
ground defendant moved for a non-suit. Should it prevail ? 

6. B made a contract to fiunish E certain chairs like a sample 
whidi was submitted. Upon the refusal of E to pay for the same until 
he had time to examine them, B commenced suit against him for the 
contract price. Should he recover? 
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7. D ordered of F, at his store in New York, certain goods to the 
value of $400.00, which were to be manufactured and shipped to D 
at Atlantic City. D refused to accept the goods when delivered. F 
sued for the contract price in New Jersey. In the construction of 
the contract, which law controls; that of New York or that of New 
Jersey? 

8. P contracted with B to sell B all the straw he had to spare at 
ten dollars a ton, not to exceed three tons. Instead of delivering the 
straw to B, he sold it to another man. B sued P for damages. P 
moved for a non-suit because the price had not been paid or tendered. 
Should he succeed? 

9. An agent received certain mon^s for his principal for the sale 
of land, li a suit by the principal to recover the same, the ground 
of the agent's defense was that the principal had no title to the lands 
in question. Was the defense good? 

10. With his consent S was held out as a partner in the firm of 
'*B & Co.," but this was not known to L, who dealt with the firm. L 
included S in a suit brought by L against the firm. Was such want 
of knowledge by L a good defense on the part of S? 

11. A, B and C were endorsers on a promissory note. It was 
negotiated, but the maker failed to pay. B paid the note, struck out 
C's endorsement and sued A. A claimed that this transaction ended 
his liability. Was he correct ? 

12. A died living a will on one clause of which appeared a large X 
drawn through the words. Can the will be probated, and how? 

13. The will of John Doe was presented for probate. No proof was 
presented of his death. It was, however, proved that he had disap- 
peared ten years before and had never since been heard of* Should 
the will be probated? 

14. A brought suit in a court of law, and was defeated on the merits 
of the case. He afterward found that equity had concurrent jurisdic- 
tion, and filed his bill. Can he obtain relief? 

15. A petitioner, two years after she had been deserted in New 
York, sued her husband in New York for a limited divorce on the 
ground of cruelty and obtained a decree. She later came to New 
Jersey and sued him here for an absolute divorce on the ground of 
desertion. Should she succeed? 

16. In an accounting between A and B it appeared that A had 
falsified the accounts. B found this out and protested. The settle- 
ment, was, however, made on the falsified account. B then brought 
a bill in Chancery to set aside the settlement. Should he succeed ? 

17. What is the difference between a tort and a crime? 

18. A ticket agent of a railroad company detained and insulted a 
passenger for giving an alleged bad bill for a ticket. Is the principal 
liable for this tort? 

19. An agent who was authorized to collect rents for his principal 
converted them to his own use. Has he a choice of remedies, and, if 
so, what choice? 

20. What is embracery? 

21. A wife was injured by the negligence of X in a collision. 
Upon what ground, if any, may her husband recover damages 
against X? 
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22. The directors of a manufacturing corporation purchased for 
their business the plant of X for $50,000, which they adjudged to be 
the fair value of the same. They issued to X stock of the corporation 
at par, to that amount, in payment. Was this issue valid? 

23. In an action by Doe against Koe for $100, money lent, plaintiflF 
offered in evidence a diary of X, deceased, who was a coachman of 
defendant at the time of the loan. In the diary was this entry: **Ke- 
ccived $100 from Mr. Doe for Mr. Roe." The evidence was objected 
to as hearsay. Is it admissible! 

24. A and B negotiated by correspondence for the sale of A's land. 
The letters referred to each other and showed an agreement upon all 
the terms of the sale except the amount to be secured by mortgage. In 
a suit by the seller for specific performance (the letters being proved), 
ho offered to show by parol proof that the parties had agreed upon that 
amount verbally. Is the evidence admissible? 

25. Doe, under claim of title, wrongfully entered upon lands of 
Styles and cut and carried away certain trees. Doe was also indebted 
to Styles for money loaned. Afterwards Styles died. Does either, 
or do both, of these causes of action survive in favor of his executor ? 

26. Plaintiff, in his complaint, stated in one count, a cause of 
action upon a promissory note made by defendant, and in another 
count, a cause of action for wrongfully coverting plaintifPs wagon. 
Defendant objected to the complaint on the ground that a cause of 
action in tort could not be joined with one on contract. Was the ob- 
jection well taken? 

27. Plaintiff sued upon a building contract to recover the contract 
price. He had so negligently done the work that the roof leaked, 
and defendant had expended a large simi to stop the leak. How should 
defendant proceed to get the benefit of that expenditure in the pending 
action ? 

28. Complainant sued for specific performance of a contract by 
defendant to purchase lands of complainant. The title was bad De- 
fendant had paid a deposit on the contract price at the time of signing 
the contract. How should he set up his defense, and also make claim 
to recover the deposit? 

29. To a bill in equity for an accounting, defendant wished to set 
up a release as a defense. By what form of pleading should he do so ? 

30. Is the prayer for "general relief necessary in order to obtain 
other relief than that specifically prayed for? 
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